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ANZCERTA The Australia and New Zealand Closer Economic Relations Trade Agreement. 

AANZFTA The ASEAN-Australia-New Zealand Free Trade Area. 

ANZTEC The Economic Cooperation Agreement between New Zealand and the Separate Customs Territory of 

Taiwan, Penghu, Kinmen and Matsu on Economic Cooperation. 

ASEAN The Association of Southeast Asian Nations. 

AVE Ad-valorem equivalent, a method of quantifying a barrier to trade by determining an equivalent barrier 

expressed in terms of a percentage of price (the ad valorem equivalent).  

The Berne 

Convention 

Berne Convention for the Protection of Literary and Artistic Works, as revised at Paris, July 24, 1971. 

The Budapest 

Treaty 

Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the Purposes of 

Patent Procedure (1977), as amended on September 26, 1980. 

CER New Zealand-Australia Closer Economic Relations, a comprehensive set of trade and economic 

arrangements including the Australia and New Zealand Closer Economic Relations Trade Agreement 

which entered into force on 1 January 1983. 

CGE Computable General Equilibrium (CGE) models, used by economists to capture the effects of changing 

trade barriers on GDP, trade flows, national welfare and other variables. 

Customs The New Zealand Customs Service. 

FDI Foreign Direct Investment. 

FTA Free Trade Agreement. 

GATS Global Agreement on Trade in Services. (The WTO Agreement covering trade in services.) 

GATT Global Agreement on Tariffs and Trade 1994. (The WTO Agreement covering trade in goods.) 

GDP Gross Domestic Product. 

GI Geographical indications, a sign or name used in relation to goods that have a specific geographical origin 

and qualities essentially attributable to that origin, for example Champagne. 

GPA WTO Agreement on Government Procurement. 

HS The Harmonized Commodity Description and Coding System (Harmonised System, HS), a near-universal 

method for classifying international trade. 

ICT Information and communication technology. 

ILO International Labour Organization. 

IP Intellectual Property. 

IPONZ Intellectual Property Office of New Zealand, the government agency responsible for the granting and 

registration of intellectual property rights. 

ISDS Investor-State dispute settlement. 

Frequently Used Acronyms and Terms 
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Medsafe New Zealand Medicines and Medical Devices Safety Authority. Responsible for the regulation of 

medicines and medical devices in New Zealand, and ensuring that medicines and medical devices are 

acceptably safe. 

MBIE The Ministry of Business, Innovation and Employment. 

MFAT The Ministry of Foreign Affairs and Trade. 

MPI The Ministry for Primary Industries. 

MFN Most-favoured-nŀǘƛƻƴΣ ŀ ǊŜǉǳƛǊŜƳŜƴǘ ǘƘŀǘ ǇǊŜŦŜǊŜƴǘƛŀƭ ǘǊŜŀǘƳŜƴǘ ŜȄǘŜƴŘŜŘ ǘƻ ƻƴŜ ŎƻǳƴǘǊȅ όǘƘŜ άƳƻǎǘ 

ŦŀǾƻǳǊŜŘέύ ōŜ ŜȄǘŜƴŘŜŘ ǘƻ ƻǘƘŜǊǎ όŜΦƎΦ to other TPP Parties).  

MNZFTA Malaysia-New Zealand Free Trade Agreement. 

National 

Treatment 

A requirement that the same level of treatment extended to domestic entities be extended to others 

(e.g. to other TPP Parties). 

NIA National Interest Analysis. 

NTM Non-tariff measure.  

NZTE New Zealand Trade and Enterprise. 

ODI Outward Foreign Direct Investment 

OECD Organisation for Economic Co-operation and Development. 

PHARMAC Pharmaceutical Management Agency. The New Zealand government agency that decides which 

pharmaceuticals to publicly fund in New Zealand.  

PVR Plant variety rights, which provide the breeders of new varieties of plants with limited rights to control 

the commercial exploitation of their new varieties. 

SDR International Monetary Fund Special Drawing Rights, a unit of account used by the International 

Monetary Fund and based on a basket of international currencies.  

SMEs Small and medium-sized enterprises.  

SOE State-Owned Enterprise. 

SPAM Unsolicited commercial electronic messages. 

SPS 

(Agreement) 

Sanitary and Phytosanitary. (WTO Agreement on the Application of Sanitary and Phytosanitary 

Measures.) 

TBT 

(Agreement) 

Technical Barriers to Trade. (WTO Agreement on Technical Barriers to Trade.) 

TNF Trade Negotiations Fund. A New Zealand government inter-agency fund for the negotiation of Free Trade 

Agreements and to maximize the scope for New Zealand to enter and to gain from these agreements. 

TPP The Trans-Pacific Partnership.  

TRIPS Agreement on Trade-Related Aspects of Intellectual Property Rights.  

UNCTAD United Nations Conference on Trade and Development. 

UPOV The International Convention for the Protection of New Varieties of Plant.  

WCT WIPO Copyright Treaty, done at Geneva, December 20, 1996. 

WIPO World Intellectual Property Organization. 

WPPT WIPO Performances and Phonograms Treaty, done at Geneva, December 20, 1996.  

WTO World Trade Organization. 
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1.1 Background 

The conclusion of negotiations of the Trans-Pacific Partnership (TPP) was announced on 6 October in 

Atlanta, Georgia by the twelve TPP Trade Ministers of Australia, Brunei Darussalam, Canada, Chile, 

Japan, Malaysia, Mexico, New Zealand, Peru, Singapore, the United States of America (the US) and 

Viet Nam. 

 

With the objective of building on the high-quality benchmarks set in 2005 by the P4 Agreement 

between New ZealandΣ .ǊǳƴŜƛΣ /ƘƛƭŜ ŀƴŘ {ƛƴƎŀǇƻǊŜΣ ¢ttΩǎ ŦƻǳƴŘŀǘƛƻƴǎ ǿŜǊŜ ǎŜǘ ƛƴ {ŜǇǘŜƳōŜǊ нл08 

when the US announced its participation in comprehensive negotiations for an expanded P4 

Agreement. This announcement was followed by Australia, Peru and Viet Nam. The first round of 

negotiations was held in Australia in March 2010. Malaysia joined the third round of negotiations in 

Brunei in October 2010, with Canada and Mexico joining the negotiation at the fifteenth round in 

December 2012 in Auckland. At the eighteenth round in 2013 Japan was welcomed as the newest 

TPP participant, bringing the TPP membership to twelve. A total of nineteen formal rounds were 

held, plus a number of informal negotiating meetings and meetings between Ministers and Leaders. 

 

TPP includes 30 chapters and a number of Annexes. The final section of this National Impact Analysis 

(NIA) lists these chapters, and provides a guide to the topics they cover. 

 

This NIA assesses the TPP from the perspective of its impact on New Zealand and New Zealanders. 

The NIA does not seek to address the impact of the TPP on other TPP Parties. 

1.2 Reasons for New Zealand to become a Party to the 
Agreement 

The reasons for New Zealand becoming a Party to TPP are both economic and strategic. Trade is 

ŎǊƛǘƛŎŀƭ ǘƻ ŎƻƴǘƛƴǳŜŘ ƎǊƻǿǘƘ ŀƴŘ ǇǊƻǎǇŜǊƛǘȅΣ ŀƴŘ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ Business Growth Agenda (BGA) 

identifies the high-level goal of growing exports to 40 percent of GDP by 2025. New ZealandΩǎ core 

objective in trade policy is to broaden and deepen the opportunities available to businesses. Key to 

this objective is removing and reducing barriers to trade and investment, as well as establishing 

frameworks through which trade and investment linkages can evolve and expand, thereby driving 

economic growth.  

 

1 Executive summary 
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Free trade agreements (FTAs) with key trading partners, such as TPP, are an important means of 

achieving this. TPP would be New ZealandΩǎ ŦƛǊǎǘ C¢! ǿƛǘƘ ŦƛǾŜ ŎƻǳƴǘǊƛŜǎΣ ƛƴŎƭǳŘƛƴƎ ƻǳǊ fourth and 

fifth largest trading partners (the US and Japan). TPP countries account for NZ$20 billion (40%) of 

New ZealandΩǎ Ǝƭƻōŀƭ ƎƻƻŘǎ ŜȄǇƻǊǘǎΣ NZ$8 billion (47%) of New ZealandΩǎ Ǝƭƻōŀƭ ǎŜǊǾƛŎŜǎ ŜȄǇƻǊǘǎΣ 

and three quarters of New ZealandΩǎ ƻǳǘǿŀǊŘǎ ŀƴŘ ƛƴǿŀǊŘǎ ƛƴǾŜǎǘƳŜƴǘΦ  

 
 

TPP would serve as a platform to support the integration of New Zealand business into regional 

supply chains and would provide consistency and certainty to traders and investors in TPP markets. 

TPP will continue to evolve and grow through future expansion. The agreement provides a platform 

for wider, regional economic integration, and supports the foundation for an FTA of the Asia Pacific.  

 

The counterfactual scenario ς New Zealand standing aside from the opportunities of TPP ς risks 

marginalisation and decline for New Zealand in the region. New ZealandΩǎ ŎƻƳǇŜǘƛǘƛǾŜƴŜǎǎ ƛƴ ¢tt 

markets would be eroded, and trade and investment would be diverted away from New Zealand to 

other TPP members. The opportunity to shape future trade liberalisation in the region would also be 

lost. 

1.3 Advantages and disadvantages to New Zealand 
becoming a Party to the Agreement 

Joining TPP would provide a significant net advantage for New Zealand, resulting from increased 

exports and greater regional economic integration.  

 Trade in Goods 1.3.1

Joining TPP would provide immediate economic benefit for New Zealand goods exporters on entry 

into force of the Agreement, particularly from reduced tariff rates in key markets with which 

New Zealand does not currently have an FTA. The TPP region is the destination for approximately 

пл҈ ƻŦ b½Ωǎ ƎƻƻŘǎ ŜȄǇƻǊǘǎ όb½Ϸнл ōƛƭƭƛƻƴ ƛƴ нлмпύΣ and includes five of New ZealandΩǎ ǘƻǇ ten goods 

export markets. 
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An estimated NZ$334 million is paid annually in duties on New Zealand exports to the five TPP 

countries with which we do not have existing FTAs (the US, Japan, Canada, Mexico and Peru).1 While 

TPP has not delivered the full elimination of tariffs on our exports that New Zealand sought, it would 

deliver substantial benefits to exporters from the moment the Agreement enters into force, and the 

full elimination of tariffs on 95.4% of New Zealand exports when fully phased in, saving NZ$272 

million in duties in these five new markets. In addition, all tariffs on products of trade interest with 

Malaysia and Viet Nam not eliminated in previous FTAs will also be eliminated in TPP providing 

additional tariff savings of NZ$2.4 million when fully implemented. This means that total savings on 

New Zealand exports to the TPP region, when the Agreement is fully phased in are estimated at 

NZ$274 million. In addition, TPP would provide new dairy market access into the US, Mexico, Canada 

and Japan through quotas, an improvement on existing access restricted by small quotas and 

prohibitive duties.2   

 
 

There would also be significant benefits for exporters by ensuring that they are able to compete on a 

level playing field with their main competitors in the future. 

Table 1.1: Estimated Tariff Savings per annum  by Country 3 

Country 

New Zealand 
exports 

Estimated tariff savings at 
entry into force  

Estimated tariff savings once fully 
implementedB 

NZ$, millions NZ$, millions % of exports
A
 NZ$, millions % of exports

A
 

Parties where New Zealand has no existing FTA 

Japan 3,430 83 75.24% 207 90.63% 

US 4,417  45  97.19% 52 99.61% 

                                                           
1 Tariff and tariff saving figures are based on an average of trade from 2012-2014.  
2 Tariff quotas are where a certain volume of goods can be imported at a low duty. A higher (and often prohibitive) tariff is 

applicable to trade outside the quota. 
3 The table shows total annual tariff savings from TPP, including the elimination/reduction of in-quota tariffs for trade 

under existing WTO tariff quotas, as applicable. Values are in NZ$, representing average exports over the period 2012-

2014.  
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Country 

New Zealand 
exports 

Estimated tariff savings at 
entry into force  

Estimated tariff savings once fully 
implementedB 

NZ$, millions NZ$, millions % of exports
A
 NZ$, millions % of exports

A
 

Mexico 418  3.1  73.70% 6.6  81.42% 

Canada 645  4.8  99.16% 5.2  99.89% 

Peru 135 0.9  99.65% 0.9  100.00% 

Parties with existing FTAs with New Zealand
C
 

Malaysia 1,035 0.1  1.6 
 

Vietnam 468 0.6  0.8 
 

Overall 10,550 137  274  
A
 Percentage of exports that would benefit from tariff elimination. Where New Zealand exports are not subject to 

elimination, most would benefit from new quota access. 
B 

Almost all (99.5%) tariff savings would be realised within sixteen years. The remaining tariff savings would be 

realised over 20 or 30 years. 
C
 Tariffs that would be eliminated under TPP that were excluded from the ASEAN-Australia-New Zealand and 

Malaysia-New Zealand FTAs (e.g. wine, liquid milk etc). 

Table 1.2: Estimated Tariff Savings per annum by Sector 4 

Sector 
New Zealand exportsA Estimated duties paid 

Estimated tariff savings once 
fully implemented 

NZ$, millions NZ$, millions NZ$, millions 

Dairy 2,141 132 96 

Fisheries 347 9 9 

Forestry 773 11 11 

Horticulture 694 34 34 

Industrials 2,274 9.6 9.6 

Meat 1,923 101 84 

Other Agriculture 352 19 12 

Textiles 96 3.4 3.3 

Wine 461 16 16 

Overall 9,060 334 274 
A
 άNew Zealand ŜȄǇƻǊǘǎέ ŎƻƭǳƳƴ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ǘǊŀŘŜ ǿƛǘƘ aŀƭŀȅǎƛŀ ŀƴŘ ±ƛŜǘ bŀƳ ǘƘŀǘ ōŜƴŜŦƛǘǎ ŦǊƻƳΣ ƻǊ ǿƻǳƭŘ 

benefit from, duty free access under New ZealandΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎΦ 

 

Key benefits from tariff liberalisation would be: 

¶ At entry into force: tariffs eliminated on NZ$3.8 billion of New Zealand exports currently 

subject to tariffs, including many horticultural and forestry goods, a number of dairy products, 

some wine, many manufactured products, and much fish and seafood. Specific product 

examples include such items as: the US (bottled still wine, sheepmeat, prepared meats, 

protein isolates); Japan (kiwifruit, squash); Canada (wine); Mexico (mussels, kiwifruit, milk 

                                                           
4 The table shows total annual tariff savings from TPP, including the elimination/reduction of in-quota tariffs for trade 

under existing WTO tariff quotas, as applicable. Values are in NZ$, representing average exports over the period 2012-

2014.  
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albumin); and Peru (buttermilk powder). As a result, 87.9% of New Zealand exports to these 

new FTA markets would enter duty free on the day the Agreement enters into force, with 

estimated tariff savings of NZ$137 million.  

¶ By the 5th year after entry into force: tariffs eliminated on an additional NZ$199 million of 

New Zealand exports currently subject to tariffs, including: the US (beef, fish sticks, 

asparagus); Canada (beef); Japan (hoki and other frozen fish, carrot juice, sausages and 

mandarins); Mexico (wine). This constitutes 2.2% of total current New Zealand exports to the 

US, Japan, Canada, Mexico and Peru. This means that 90.1% of New Zealand exports to these 

markets would enter duty free within five years after entry into force of the TPP. Estimated 

total tariff savings in the fifth year after entry into force are NZ$197 million.  

¶ By the 10th year after entry into force: tariffs eliminated on an additional NZ$184 million of 

New Zealand exports currently subject to tariffs, including in the US (infant formula, ice-

cream, tableware and sugar); Mexico (apples, sheepmeat and beef); Japan (tongues, hides, 

bluefin tuna and apples) and Viet Nam (wine). This constitutes 2.0% of total current exports to 

the US, Japan, Canada, Mexico and Peru. This means that 92.1% of New Zealand exports to 

these markets would enter duty free within ten years after entry into force of the TPP. 

Estimated total tariff savings in the tenth year after entry into force are NZ$236 million. 

¶ By the 15th year after entry into force: tariffs eliminated on an additional NZ$242 million of 

New Zealand exports currently subject to tariffs, including in Japan (cheese, sawn wood and 

offals); and Malaysia (liquid milk and wine). This constitutes 2.7% of total current exports to 

the US, Japan, Canada, Mexico and Peru. This means that 94.8% of New Zealand exports to 

these markets would enter duty free within fifteen years after entry into force of the TPP. 

Estimated total tariff savings in the fifteenth year after entry into force are NZ$273 million. 

¶ When fully phased in: tariffs eliminated on an additional NZ$57 million of New Zealand 

exports currently subject to tariffs. Tariffs on one of New ZealandΩǎ ƘƛƎƘŜǎǘ ǘǊŀŘŜŘ ŎƘŜŜǎŜ 

tariff lines in the US would be eliminated over twenty years (with a transitional safeguard 

lasting a further five years). Tariffs are also eliminated on milk powder exports to the US, with 

skim milk powder eliminated over twenty years, and whole milk powder eliminated over 30 

years with a transitional safeguard lasting a further five years. There are estimated total tariff 

savings of NZ$274 million per year at full implementation, not taking account of dynamic 

impacts.  

Products Receiving Less than Full Tariff Liberalisation: For a small number of agricultural products 

with New ZealandΩǎ ƪŜȅ ŀŦŦŜŎǘŜŘ ŜȄǇƻǊǘ ƛƴǘŜǊŜǎǘǎ ōŜƛƴƎ ŘŀƛǊȅ ƛƴ ǎƻƳŜ ŎƻǳƴǘǊƛŜǎ ŀƴŘ ōŜŜŦ ƛƴ WŀǇŀƴ ƛǘ 

was not possible to achieve complete tariff elimination. Instead, TPP access would provide improved 

access through tariff reductions or tariff quota access.  

¶ Tariff reductions: Tariffs on an additional NZ$239 million of goods would be significantly 

reduced, but not eliminated, allowing for improved market access. Beef exporters would 

ōŜƴŜŦƛǘ ŦǊƻƳ ŀ тт҈ ǊŜŘǳŎǘƛƻƴ ƛƴ WŀǇŀƴΩǎ ǘŀǊƛŦŦ ŦƻǊ ōŜŜŦ. This would be reduced from the 

ŎǳǊǊŜƴǘ оуΦр҈ όǿƛǘƘ ǘƘŜ ǇƻǘŜƴǘƛŀƭ ǘƻ ΨǎƴŀǇ-ōŀŎƪΩ ǘƻ ŀ рл҈ Řǳǘȅ ƛŦ ŀ ²¢h ǾƻƭǳƳŜ ǎŀŦŜƎǳŀǊŘ 

level is exceeded) to 9% over sixteen years, with an initial sharp cut at entry into force. There 

will be a transitional volume-based safeguard applying to all TPP beef imports into Japan, set 



Section 1: Executive summary  

Trans -Pacific Partnership  (TPP) National Interest Analysis  

Page 12   

above current trade levels, with a growth rate.5 The safeguard will be abolished by Year 20 at 

the earliest. This outcome is the best outcome that Japan has agreed in a FTA to date, and 

immediately re-ŜǎǘŀōƭƛǎƘŜǎ ŀ ƭŜǾŜƭ ǇƭŀȅƛƴƎ ŦƛŜƭŘ ǿƛǘƘ WŀǇŀƴΩǎ ƭŀǊƎŜǎǘ ōŜŜŦ ǎǳǇǇƭƛŜǊΣ !ǳǎǘǊŀƭƛŀΣ 

after the Japan-Australia Economic Partnership Agreement  entered into force in early 2015. 

Japan will also reduce the tariff for ice-cream by two-thirds, from 21% today to 7% over six 

years, opening up new export opportunities given the significantly reduced tariff. 

¶ Tariff Quota Access: For dairy, a portion of the overall benefits would come from improved 

market access through tariff quota access. New quota access for butter, cheese and milk 

powders (where tariffs are not eliminated) would have a market value (at current world prices 

as of October 2015) of approximately NZ$310 million at entry into force of the Agreement, 

growing to NZ$670 million over fifteen years. This access, spread across TPP importing 

countries, would be shared amongst exporters from the TPP countries. 

¶ Peru Price Band: While Peru will eliminate all tariffs it has not committed to eliminate the 

price-band mechanism for a range of products including dairy. The Price Band acts as an 

additional duty if imported prices fall below a reference price. 

TPP includes a number of other outcomes that would improve access for New Zealand goods exports 

to the region, as well as creating a framework to further reduce barriers to trade in the future: 

¶ Elimination of the use of agricultural export subsidies within the TPP region. Taken together 

with the decision on agricultural export subsidies at the Tenth WTO Ministerial Conference 

(MC10) in Nairobi in December 2015, this is a significant development in terms of 

New ZealandΩǎ ƭƻƴƎ-standing aim to eliminate agricultural export subsidies globally. 

¶ The most detailed rules of any New Zealand FTA on quota administration should result in 

transparent timely and predictable administration conditions, while imposing minimal 

additional administrative burdens on exporters. 

¶ Rules of origin (for accessing preferential tariffs under TPP), primarily based on a specified 

change in tariff classification approach, that would allow processing undertaken in TPP Parties 

to be counted towards achieving the ƻǊƛƎƛƴ ǘƘǊŜǎƘƻƭŘ όάŎǳƳǳƭŀǘƛƻƴέύΤ give options to business 

when calculating regional value content; and provide for simple documentation (self-

declaration).  

¶ Customs commitments that would benefit exporters through increased efficiency at the 

border and expedite the release of goods. This includes advance valuation rulings for imports 

which would provide certainty and predictability for New Zealand exporters. 

¶ Mechanisms to minimise negative trade effects of Sanitary and Phytosanitary (SPS) measures 

and Technical Barriers to Trade (TBT). This would contribute to the reduction over time of 

non-tariff measures faced by New Zealand exporters. 

¶ A Wine and Distilled Spirits Annex to simplify the sale and export of New Zealand wines in TPP 

markets and reduce costs for New Zealand wine producers.  

                                                           
5 Under a volume-based safeguard, a higher duty is applied if the volume of imports exceeds a pre-set level. 
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 Trade in Services  1.3.2

Joining TPP would make it easier for New Zealand service exporters ς such as providers of 

professional, business, education, environmental, transportation and distribution services ς to 

exploit new trade opportunities and increase their competitiveness and profitability. Services are 

critical to New ZealandΩǎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƳǇŜǘƛǘƛǾŜƴŜǎǎΣ ŀŎŎƻǳƴǘƛƴƎ ŦƻǊ 64 percent of GDP (NZ$140 

billion in 2014), with exports worth NZ$17.7 billion (around a quarter of total exports). Nearly half 

these exports (NZ$8.3 billion) go to TPP countries. 

 

Improved commitments under TPP for services (and investment) would also be important for many 

New Zealand goods exporters, which increasingly look to undertake services related activities to 

support their international business (such as establishing an in-market presence, forming 

commercial partnerships and providing after-sales service). 
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In addition to the Investment Chapter discussed below, TPP includes four chapters that relate 

specifically to trade in services: 

¶ Cross-Border Trade in Services: Commitments are designed to ensure New Zealand exporters 

are not discriminated against in TPP markets (subject to limited exceptions) and that domestic 

regulation in TPP countries does not operate as a barrier to services trade, including sectors 

such as accountancy, construction, engineering and architecture services. This would benefit 

New Zealand exporters including in transport services (NZ$1.5 billion exported to TPP 

countries in 2014), other business services (NZ$1.3 billion to TPP countries in 2014), and IT 

services (NZ$500 million exported to TPP countries in 2014). It would also support education 

and tourism exporters, for example making it easier to establish in-market presence for 

marketing or sales. For New Zealand, these obligations would be low-cost to fulfil, as our 

domestic regulatory regime already operates in an open and non-trade restrictive way. Like 

existing New Zealand FTAs, public services provided in the exercise of governmental authority, 

and social services such as healthcare and public education, are also excluded from the scope 

of New ZealandΩǎ services market access commitments in TPP.  

¶ Financial Services: TPP is the first time that New Zealand has included a separate chapter of 

provisions and commitments on financial services in a FTA. New Zealand sold NZ$136 million 

of financial services to the TPP region in 2014, the majority of which was NZ$99 million to 

Australia. These exports were a relatively small proportion of the total NZ$621 million of 

financial services New Zealand exported in 2014, indicating potential for increased exports 

under TPP. New Zealand already has an open and transparent financial services policy regime. 

This, together with the policy space preserved under TPP to impose prudential regulation, 

means there would be little policy risk and minimal disadvantage for New Zealand to enter 

TPP with respect to Financial Services.  

¶ Temporary Entry: TPP will commit Parties to provide streamlined and transparent procedures 

for temporary entry applications, including a requirement to publish explanatory information 

on the requirements for temporary entry and the typical timeframes for application in each 

country. Increased information would assist New Zealand business people when doing 
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business in all TPP countries. New ZealandΩǎ ŎƻƳƳƛǘƳŜƴǘǎ Řƻ ƴƻǘ ŀǇǇƭȅ ǘƻ ǇŜƻǇƭŜ ǎŜŜƪƛƴƎ 

employment in New Zealand or to immigration matters, such as citizenship or permanent 

residency applications.  

¶ Telecommunications: TPP includes additional commitments that would apply to 

telecommunication services, aimed to underpin effective market access and competitive 

markets in telecommunications services in the TPP area. All the disciplines in the Chapter are 

assessed as consistent with current New Zealand regulatory settings.  

 Investment and Investor-State Disputes Settlement 1.3.3

Joining TPP would benefit New Zealand investors, providing improved conditions when making 

investments in other TPP Parties for many sectors, including our agricultural, manufacturing and 

natural resource industries. Improved conditions for investment are also important for many 

New Zealand goods and services exporters, who increasingly look to undertake investment activities 

to support their international business (such as establishing an in-market presence, forming 

commercial partnerships and providing after-sales service). New ZealandΩǎ ƻutward foreign direct 

investment (ODI) in TPP countries represents about 73% of total investment abroad, and TPP will 

reduce barriers to investment and facilitate the navigation of complex regulatory systems.  

 

TPP would be the first time New Zealand has entered into FTA investment commitments with 

Canada, Japan, Mexico, Peru and the US, and will also improve on the partial investment 

arrangements with several other TPP Parties including Brunei, Chile, Malaysia, Singapore and Viet 

Nam.  

 

Foreign Direct Investment (FDI) from TPP countries totals 75 percent of all FDI into New Zealand. 

This is an important source of capital to keep building New ZealandΩǎ ŎƻƳǇŜǘƛǘƛǾŜ ŀƴŘ ǇǊƻŘǳŎǘƛǾŜ 

economy. Membership in TPP would also send a signal to investors in TPP Parties about the 

investment environment into New Zealand by generating increased confidence and knowledge in 

New ZealandΩǎ ǎǘŀōƭŜ ŀƴŘ ǘǊŀƴǎǇŀǊŜƴǘ ƛƴǾŜǎǘƳŜƴǘ ǊŜƎƛƳŜΣ ǿƘƛŎƘ ǿƻǳƭŘ ōŜ ŜȄǇŜŎǘŜŘ ǘƻ ŜƴŎƻǳǊŀƎŜ 

inward investment flows in New Zealand.  

 

Under TPP, New Zealand would increase the threshold above which a non-government investor from 

a TPP Party must get approval to invest in significant business assets from NZ$100 million to NZ$200 

million. (Note that non-government investors from Australia are already screened at a higher 

threshold, currently NZ$497 million, under ANZCERTA.) Other than this specific threshold, TPP would 

not have any further implications for the investments currently screened under the Overseas 

Investment Act 2005. No changes would be required to the way New Zealand currently approves 

foreign investment in sensitive land (including farm land over five hectares) or fishing quotas. TPP 

rules do not provide the ability for a government to ban TPP nationals from buying property in 

New Zealand. Under TPP, however, New Zealand would be able to impose some types of new, 

discriminatory taxes on property and, as noted above, continue to require approval to require 

approval for foreign investments in sensitive land. New Zealand would also retain the flexibility to 

make the approval criteria under the Overseas Investment Act more or less restrictive. 
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As with many of New ZealandΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎ όǿƛǘƘ YƻǊŜŀΣ /ƘƛƴŀΣ ŀƴŘ !{9!b members), the 

provisions of the TPP Investment Chapter are supported by recourse to investor State dispute 

settlement (ISDS). ISDS is a dispute resolution mechanism that allows foreign investors to pursue 

ǊŜƳŜŘƛŜǎ ŘƛǊŜŎǘƭȅ ŀƎŀƛƴǎǘ ŀ ¢tt tŀǊǘȅ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ōǊŜŀŎƘŜǎ ƻŦ ¢ttΩǎ ƛƴǾŜǎǘƳŜƴǘ ǇǊƻǾƛǎƛƻƴǎ.  

 

The ISDS mechanism would provide positive recourse for New Zealand investors in TPP countries, 

but also has the reciprocal potential consequence of an increased exposure of the New Zealand 

Government to ISDS claims. While ISDS has been included in many of New ZealandΩǎ ŜȄƛǎǘƛƴƎ ǘǊŀŘŜ 

and investment agreements, it has never been utilised. However, the size of the TPP region and the 

potential number of new investors in New Zealand could increase the risk that New Zealand may 

face an ISDS claim (and the actual cost of responding to such a claim) in the future. This increased 

risk has been suggested by some commentators as potentially preventing future governments from 

taking regulatory action in areas of importance to New Zealand, such as for environmental 

objectives. 

 

There are several aspects of ISDS in TPP that are considered to provide sufficient mitigation to 

balance the advantages and disadvantages of ISDS as acceptable for the New Zealand Government. 

For example: 

¶ There are safeguards, reservations (non-conforming measures) and exceptions that ensure 

New Zealand retains the ability to regulate for public health, the environment and other 

important regulatory objectives.  

¶ A specific provision allows the Government to rule out ISDS challenges over tobacco control 

measures. The Government intends to exercise this provision. 

¶ The investment obligations in TPP have been drafted in a way that would impose a high 

burden of proof on investors to establish that a TPP government had breached obligations 

ǎǳŎƘ ŀǎ ΨŜȄǇǊƻǇǊƛŀǘƛƻƴΩ ƻǊ ΨƳƛƴƛƳǳƳ ǎǘŀƴŘŀǊŘ ƻŦ ǘǊŜŀǘƳŜƴǘΩΦ  

¶ Limiting the types of monetary awards and damages that can be made against the 

Government.  

¶ Provisions that mean hearings will be open to the public, and which allow tribunals to accept 

submissions from experts and the public.  

¶ A number of provisions that allow TPP governments to issue binding interpretations on ISDS 

tribunals.  

¶ ISDS provisions would not apply between New Zealand and Australia. This means that three-

quarters of all FDI from TPP countries in New Zealand would not have recourse to ISDS under 

TPP. 

¶ There are a number of other mitigating features (outlined in detail in this NIA).  

ISDS does not change New ZealandΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ ¢ttΣ ƛǘ ǎƛƳǇƭȅ ǇǊƻǾƛŘŜǎ ŀƴ ŀǾŜƴǳŜ ŦƻǊ ¢tt 

investors to pursue a claim in the case a government has not met certain obligations. Similar 

resources would be involved defending a case if, for example, a TPP Government was asked by one 
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of its investors and decided to pursue a remedy via State-to-State dispute settlement, or pursue the 

issue through the domestic avenues (such as the New Zealand courts).  

 Intellectual Property 1.3.4

The TPP Intellectual Property Chapter contains the most extensive set of intellectual property 

obligations in a FTA negotiated by New Zealand. Most provisions of the chapter are consistent with 

New ZealandΩǎ ŜȄƛǎǘƛƴƎ ƛƴǘŜƭƭŜŎǘǳŀƭ ǇǊƻǇŜǊǘȅ ǊŜƎƛƳŜΦ .ǳǘ ǎƻƳŜ ǇǊƻǾƛǎƛƻƴǎ ǊŜǉuire New Zealand to 

make changes to law or practice before we can ratify the Agreement, most notably in the areas of 

copyright and related rights, and patents. New Zealand will also need to amend its plant variety 

rights regime within three years of TPP entering into force. In many cases New Zealand has 

negotiated flexible approaches to these obligations, as well as exceptions and limitations. Overall, 

however, the obligations in the Intellectual Property Chapter would involve a net cost to 

New Zealand (primarily the net cost due to copyright term extension, conservatively estimated at 

NZ$55 million, and the loss of future policy flexibility in other areas).  

 

Some of these obligations regard copyright and related law: 

¶ The most significant impact for New Zealand would be a requirement under TPP to extend the 

copyright term to 70 years. New Zealand law currently protects copyright for 50 years.6 

New Zealand negotiated an eight-year transition period in TPP, during which time works that 

would originally have fallen into the public domain would have their copyright term extended 

to 60 years (rather than 70). While some New Zealand copyright owners would benefit from 

copyright extension, overall it would impose a significant net cost ς due to New Zealand 

consumers foregoing savings from works falling into the public domain earlier. Over the very 

long term, the average annual cost to New Zealand is conservatively estimated to be NZ$55 

million.  

¶ TPP would require Parties to prohibit the circumvention of technological protection measures 

(TPMs)7 without permission of the rights owner, as well as some related obligations. While 

New Zealand law is already consistent with many of these requirements, TPP would require 

are new civil and criminal sanctions against a person who circumvents a TPM directly. The 

TPM provisions would not require New Zealand to prohibit uses of copyright works that are 

currently legitimate under New Zealand law.  

¶ TPP would require New Zealand to give performers new economic and moral rights in their 

performances, similar to those of other copyright owners, including the right to authorise any 

copying of the sound recording of their performance, the selling of the sound recordings, the 

communication of their performance to the public, as well as the right to be identified as the 

performer and to object to derogatory treatment of their performances and sound recordings 

                                                           
6 The copyright term for films and sound recordings (including recorded music) currently expires 50 years after the end of 

the calendar year in which they were made or published. The copyright term for books, screenplays, music, lyrics and 
artistic works currently expires 50 years after the end of the calendar year in which the author died. 
7 TPMs include digital locks on copyright works or services that distribute copyright works.  
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of their performances. This may benefit some New Zealand performers, but is also expected 

to incur some transaction costs for New Zealand.  

Some provisions in TPP relating to pharmaceuticals are assessed to be a net disadvantage to 

New Zealand, but not to the extent of posing a significant cost or risk: 

¶ TPP would require New Zealand to provide extensions to the patent term for pharmaceuticals 

for delays in regulatory approval processes in certain circumstances. If these circumstances 

arise, a patent term extension would delay entry to the market of cheaper generic versions of 

that pharmaceutical. Given the efficiency of New ZealandΩǎ ǇǊƻŎŜǎǎƛƴƎ ǘƛƳŜǎΣ ǾŜǊȅ ŦŜǿ 

unreasonable delays are expected to occur in New Zealand, and only in exceptional 

circumstances. While the cost of any delays would depend on the case, the average cost is 

estimated at NZ$1 million a year.  

¶ TPP would require ŀ tŀǊǘȅ ǘƻ ǇǊƻǾƛŘŜ ŜƛǘƘŜǊ ŜƛƎƘǘ ȅŜŀǊǎΩ Řŀǘŀ ǇǊƻǘŜŎǘƛƻƴ ŦƻǊ ōƛƻƭƻƎƛŎ 

pharmaceuticals, or five years along with other measures to provide additional effective 

market protection (a period of protection before which competition from generic 

pharmaceuticals was allowed). The second option can be met by current New Zealand policy 

settings and practice.  

¶ TPP would require New Zealand to provide a form of patent linkage for pharmaceutical 

products. But the obligation in TPP has been limited to requiring patent owners to be notified 

when a person sought approval to market a generic version of their product, and making 

available remedies to enable the resolution of disputes about a pharmaceutical patent. These 

measures would not require any change to New Zealand practice, and as a result would not 

result in any disadvantage to New Zealand.  

Under TPP, New Zealand would need to adopt a plant variety rights system that gave effect to the 

most recent 1991 version of the International Convention for the Protection of New Varieties of 

Plants (UPOV 91). (This is a New Zealand-specific alternative to an obligation in TPP to accede to 

UPOV 91.) While New Zealand has acceded to UPOV 78 (the 1978 version of the Convention), 

accession to the more prescriptive UPOV 91 had been seen as potentially reducing some of the 

options available to the Government when deciding how to respond to the recommendations of the 

²ŀƛǘŀƴƎƛ ¢Ǌƛōǳƴŀƭ ǊŜǇƻǊǘ Yƻ !ƻǘŜŀǊƻŀ ¢ŢƴŜƛ ό²!L 262) in respect of indigenous plant varieties. 

Under TPP, the Government would have flexibility to decide, in consultation with the relevant 

partners and stakeholders, how best to meet New ZealandΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǿƘƛƭŜ ǘŀƪƛƴƎ ƛƴǘƻ ŀŎŎƻǳƴǘ 

the recommendations in WAI 262. New Zealand would have three years from ¢ttΩǎ ŜƴǘǊȅ ƛƴǘƻ ŦƻǊŎŜ 

to meet this obligation. New Zealand would also be able to adopt any measure necessary to fulfil 

Treaty of Waitangi obligations in meeting this plant varieties obligation under TPP.  

 

TPP would also require New Zealand to accede to or ratify six further international conventions and 

treaties related to intellectual property, none of which are expected to bring significant advantage or 

disadvantage. 

 

There would be some advantages for New Zealand in joining TPP from the Intellectual Property 

provisions. Requirements for due process regarding the protection of geographical indications (a 
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sign or name used in relation to goods that have a specific geographical origin and qualities 

essentially attributable to its origin). Exporters would be able to seek to ensure that they can 

continue to use common names for goods by objecting to proposals in export markets to protect 

them as geographical indications. Consistent enforcement procedures for intellectual property 

would also benefit exporters that rely on protecting intellectual property overseas. Provisions on 

traditional knowledge provide a framework within which TPP Parties can cooperate to improve 

understanding of issues related to traditional knowledge and genetic resources, including 

ƳņǘŀǳǊŀƴƎŀ aņƻǊƛ ŀƴŘ ǘŀƻƴƎŀ ǎǇŜŎƛŜǎΦ 

 Other Areas of the Agreement 1.3.5

There are a number of other areas of potential significance for New Zealand in TPP: 

¶ TPP would be the first time New Zealand entered Government Procurement commitments 

with Malaysia, Mexico, Peru and Viet Nam. This would provide New Zealand exporters new 

government contracting opportunities, without requiring changes to New ZealandΩǎ 

procurement practice or regulatory framework. In most developed countries, government 

procurement typically represents 14-20 percent of GDP (OECD estimates).  

¶ TPP would require the Pharmaceutical Management Agency (PHARMAC) to meet 

requirements aimed at promoting transparency and good process in decisions to fund 

pharmaceuticals and medical devices ς for example, introducing a review mechanism. While it 

was not New ZealandΩǎ ǇǊŜŦŜǊŜƴŎŜ ǘƻ ƛƴŎƭǳŘŜ ǘƘƛǎ ƛǎǎǳŜ ƛƴ ¢ttΣ Ƴƻǎǘ ǇǊƻǾƛǎƛƻƴǎ ǊŜŦƭŜŎǘ ŜȄƛǎǘƛƴƎ 

PHARMAC practices. The total estimated impact of these rules for PHARMAC is NZ$4.5 million 

in one-off establishment costs, plus NZ$2.2 million ongoing per year costs. There would be no 

change to the fundamentals of tI!wa!/Ωǎ ƳƻŘŜƭΦ tI!wa!/Ωǎ ŀōƛƭƛǘȅ ǘƻ ǇǊƛƻǊƛǘƛǎŜ ŀƴŘ ŘŜŎƛŘŜ 

what pharmaceuticals are funded in New Zealand, and the negotiating model it uses to 

achieve the best health outcomes from the funding available, would not be affected by TPP. 

¶ TPP contains provisions on State-hǿƴŜŘ 9ƴǘŜǊǇǊƛǎŜǎ ό{h9ǎύ ǘƘŀǘ ǊŜŎƻƎƴƛǎŜ ŜŀŎƘ tŀǊǘȅΩǎ ǊƛƎƘǘ ǘƻ 

establish and maintain SOEs while aiming to establish a level playing field between state-

owned or controlled companies and their competitors. The provisions do not apply to SOEs 

which operate principally on a not-for-profit or cost-recovery basis, and include an exception 

for SOEs with annual revenue below around NZ$400 million (thus excluding the majority of 

New Zealand ŜƴǘƛǘƛŜǎ ŦǊƻƳ ¢ttΩǎ ŎƻƳƳƛǘƳŜƴǘǎύ. Services that are provided in New Zealand by 

New Zealand SOEs are also excluded from key obligations in the Chapter. The Chapter would 

support New Zealand exporters and investors operating in TPP markets, and would entail no 

real disadvantage for New Zealand, primarily because New Zealand state-owned commercial 

companies are set up to operate on a level playing field with privately-owned companies and 

are subject to competition laws.  

¶ ¢ttΩǎ ƭŀōƻǳǊ ŀƴŘ ŜƴǾƛǊƻƴƳŜƴǘ ƻǳǘŎƻƳŜǎ ŀǊŜ ǘƘŜ Ƴƻǎǘ ŎƻƳǇǊŜƘŜƴǎƛǾŜ included in any of 

New ZealandΩǎ FTAs. TPP will promote sustainable development and higher standards of 

environmental and labour protection in the TPP region. Key outcomes for New Zealand 

include commitments by Parties to adopt and enforce strong domestic labour and 

environmental laws, and obligations to address forced and child labour, the illegal take of and 
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trade in wild flora and fauna, subsidies for overfished fish stocks, and illegal, unreported and 

unregulated (IUU) fishing. 

¶ A number of chapters will contribute to facilitating economic efficiency, consumer welfare, 

and the ease of doing business, for example chapters covering Competition, Competitiveness 

and Business Facilitation, Small and Medium Enterprises, and Regulatory Coherence. 

¶ ¢ttΩǎ Electronic Commerce Chapter aims at promoting the adoption of domestic frameworks 

capable of building confidence among e-commerce users, while avoiding the imposition of 

unnecessary barriers to the use and development of e-commerce. 

Some obligations in TPP would constitute new obligations for New Zealand but would not require 

any changes to our law or practice. These new obligations would not therefore directly disadvantage 

New Zealand. The new obligations would, however, place new limitations on the GovernmentΩǎ 

ability to modify New ZealandΩǎ ǇƻƭƛŎȅ ǎŜǘǘƛƴƎǎ ǘƻ ŜƴǎǳǊŜ ǘƘŜȅ ŀǊŜ ŀǇǇǊƻǇǊƛŀǘŜ ŦƻǊ ƻǳǊ ŘƻƳŜǎǘƛŎ 

circumstances. Whether locking in current policy settings materially disadvantages New Zealand 

depends principally on how prescriptive the relevant obligation is and the availability of other policy 

tools to achieve the relevant future policy objectives. For example, some obligations in the 

Intellectual Property Chapter could place new limitatioƴǎ ƻƴ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ŀŘƻǇǘ 

certain intellectual property settings in response to new circumstances or technological change, and 

the SOEs Chapter could prevent the Government from subsidising SOEs to specifically undertake 

commercial activities in other TPP countries.  

1.4 Measures required in New Zealand to implement TPP 

Most of the obligations in TPP are already met by New ZealandΩǎ ŜȄƛǎǘƛƴƎ ŘƻƳŜǎǘƛŎ ƭŜƎŀƭ ŀƴŘ ǇƻƭƛŎȅ 

regime. In summary, this is because New Zealand already has an open economy that places few 

barriers in the way of trade and investment. Also, we have an independent, fair and effective judicial 

system and an efficient administrative system that together provide the kinds of procedural 

guarantees for foreign businesses that are required under some of the chapters in TPP. This is 

evidenced by the fact that New Zealand consistently ranks as one of the easiest countries in the 

world to do business in.  

 

However, a number of legislative and regulatory amendments are required to align New ZealandΩǎ 

domestic legal regime with certain of the rights and obligations created under TPP and thereby 

enable New Zealand to ratify TPP. These include: 

¶ Changes to the Tariff Act 198у ǘƻ ƛƳǇƭŜƳŜƴǘ ¢ttΩǎ ǇǊŜŦŜǊŜƴǘƛŀƭ ǘŀǊƛŦŦ ǊŀǘŜǎ ŀƴŘ ǘǊŀƴǎƛǘƛƻƴŀƭ 

safeguard mechanisms (and may include emergency action measures for textiles and apparel), 

to the Customs and Excise Act 1996 to implement advance rulings for valuation, and to the 

Customs and Excise Regulations 1996 to implement rules of origin. TPP would also require an 

export license allocation system for quota-controlled dairy products to the US market.  

¶ Some amendments to various Acts to give effect to notification, comment, and transparency 

requirements under TPP.  
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¶ Within three years of TPP entering into force, a change to the Wine Act 2003, or regulations 

under the Act, ŘŜŦƛƴƛƴƎ ǘƘŜ ǘȅǇŜ ƻŦ ǿƛƴŜ ǇŜǊƳƛǘǘŜŘ ǘƻ ōŜ ŜȄǇƻǊǘŜŘ ŀǎ άƛŎŜ ǿƛƴŜέ. 

¶ Amendments to the Overseas Investment Act to increase the screening threshold for non-

government investments in significant business assets from TPP Parties to NZ$200 million. 

¶ Within three years of TPP entering into force, amendments to the Plant Variety Rights Act 

1987 to give effect to the International Convention for the Protection of New Varieties of 

Plants (UPOV 91), while adopting any measure necessary to protect indigenous plants in 

fulfilment of any related obligations under the Treaty of Waitangi.  

¶ Amendments to the Copyright Act 1994 to give new exclusive rights to performers, extend the 

copyright term from 50 to 70 years (with a delayed transition), provide new civil and criminal 

remedies against the circumventing of TPMs (while determining exceptions to allow legitimate 

circumvention), providing additional protection for rights management information, providing 

the New Zealand Customs Service ex officio powers to temporarily detain suspected 

copyright-infringing goods, and broadening the existing protection of encrypted program-

carrying signals.  

¶ Amendments to the Patents Act 2013 to provide a grace period for public disclosures of an 

invention before a patent application has been filed, and to provide for patent term extension 

in the case of certain unreasonable delays.  

¶ Amendments to the Trade Marks Act 2002 to provide authority to Courts to award additional 

damages for trade mark infringement, introduce measures to prevent the export of infringing 

trade mark goods, introduce measures to provide the New Zealand Customs Service ex officio 

powers to temporarily detain suspected trade mark infringing goods, and require the Courts 

to order the destruction of counterfeit goods in infringement proceedings except in 

exceptional cases.  

¶ Amendments to the Agricultural Compounds and Veterinary Medicines Act 1997 to extend 

current data protection for new agricultural chemicals from five to ten years. 

1.5 Economic, social, cultural and environmental effects  

 Economic effects 1.5.1

The overall impact of TPP on the New Zealand economy would be the result of the complex inter-

action of the different aspects of the Agreement.  

¶ Economic modelling commissioned by the New Zealand Government estimates that once fully 

in effect, TPP would result in New ZealandΩǎ D5t ōŜƛƴƎ about 1% larger than if TPP had not 

existed, adding NZ$2.7 billion to GDP (in 2007 dollars) in 2030.  

¶ TPP would also carry some costs for New Zealand, estimated at up to NZ$79 million each year. 

This cost includes two components:  

o Fiscal costs (e.g. foregone tariff revenue for the Government, and costs associated 

with the implementation of TPP) estimated at up to NZ$24million. 
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o The net economic effect of extending copyright period, conservatively estimated at 

an average of NZ$55 million a year.  

From the first year of entry into force, TPP would be of net benefit to New Zealand8. This net benefit 

would grow substantially as the benefits from TPP come on line (e.g. tariffs phased out over longer 

periods). Total benefits after three years are predicted to be ten times larger than costs, with the 

gap continuing to widen as the economic benefits of greater export opportunities were made 

available to New Zealand businesses.  

Table 1. 3: Summary of Benefits and Costs  

Area 
Annual Net Cost / 

Benefit (NZ$) 
Description 

Reductions in tariffs and quota barriers on goods 

trade. (Economic benefit.) 

$624 million  Additional GDP for the New Zealand 

economy by 2030 (CGE modelling). 

Around half of tariff elimination for 

New Zealand exports is from entry into force.  

Reductions in non-tariff measures (NTMs) on 

goods trade. (Economic benefit.) 

$1.46 billion Additional GDP for the New Zealand 

economy by 2030 (CGE modelling). 

Improved trade facilitation measures. (Economic 

benefit.) 

$374 million 

 

Additional GDP for the New Zealand 

economy by 2030 (CGE modelling). 

Reductions in barriers on services trade. 

(Economic benefit.) 

$250 million 

 

Additional GDP for the New Zealand 

economy by 2030 (CGE modelling). 

Copyright term extension. (Economic cost.) - $55 million Net cost over long term, based on economic 

modelling. 

Actual cost would increase gradually over 

first 20 years. 

Foregone tariff revenue. (Fiscal cost.) - $20 million This maximum is reached after seven years. 

TPP Institutional arrangements and outreach 

activities. (Fiscal costs.) 

- $1 million 

 

Participation in on-going TPP committees etc. 

and public engagement.  

Administrative costs. (Largely fiscal cost.) - $3.2 million  Costs for implementing certain TPP 

obligations (primarily, the fiscal cost in 

relation to new administrative procedures 

PHARMAC would implement, and impact of 

any extensions to pharmaceutical patent)  

Note also one-off costs to PHARMAC of 

NZ$4.5 million, and Customs of NZ$0.4 

million. 

                                                           
8
 While not appropriate for a direct comparison, the $79 million in annual costs listed here (which is an over-estimate of 

ǘƘŜ Ŏƻǎǘǎ ƛƴ ǘƘŜ ŦƛǊǎǘ ȅŜŀǊ ƻŦ ¢ttΩǎ ŜƴǘǊȅ ƛƴǘƻ ŦƻǊŎŜύ, would be less for example than the NZ$137 million of tariffs that would 
be eliminated from New Zealand ƎƻƻŘǎ ŜȄǇƻǊǘǎ ŀǘ ¢ttΩǎ ŜƴǘǊȅ ƛƴǘƻ ŦƻǊŎŜ όƛƴ ŀŘŘƛǘƛƻƴ ǘƻ ǿƘƛŎƘ New Zealand would see 
improved market access from removal of NTMs in goods, services and investment). 
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Economic m odelling  

The economic modelling commissioned by the Ministry of Foreign Affairs and Trade (MFAT)9 

estimated the overall impact of TPP on New ZealandΩǎ ŜŎƻƴƻƳȅΣ ƻƴŎŜ ŀƭƭ ǘǊŀŘŜ ƭƛōŜǊŀƭƛǎƛƴƎ ƳŜŀǎǳǊŜǎ 

were assessed to have come into place by 2030. The four ways in which the modelling assumed TPP 

would liberalise trade were: 

¶ Reductions in tariffs and quota barriers on goods trade, corresponding to New Zealand GDP 

being NZ$624 million larger by 2030. This figure corresponds to the economic benefit that 

would accrue to New Zealand from improved market access into TPP markets due to lower 

tariffs. The model captures gains from allocative efficiency as relative prices adjust 

encouraging a shift in New Zealand production into areas where we have better competitive 

advantages. It would also account for increased value from lower tariffs on imports into 

New Zealand, although this effect would likely be relatively low given New ZealandΩǎ ŀƭǊŜŀŘȅ 

low tariff structure.  

¶ Reductions in non-tariff measures (NTMs) on goods trade cumulating in an additional NZ$2.91 

billion to GDP after fifteen years. While the removal or lessening of NTMs can represent one 

of the most significant outcomes from trade agreements, and the impact of NTMs on global 

trade is well-documented, available data and approaches to modelling NTMs are not as 

developed as for, say, the liberalisation of tariff barriers. For this reason the Government took 

a conservative approach to considering the benefits of reductions of NTMs on goods under 

TPP, and assumed that estimated gains from addressing NTMs on goods would be only half of 

this predicted value, i.e. NZ$1.46 billion. 

¶ Improved trade facilitation measures, estimated to add NZ$374 million to New ZealandΩǎ D5t 

after fifteen years. These gains were estimated to come from faster times for goods to clear 

borders, for example resulting from TPtΩǎ ƻǳǘŎƻƳŜǎ ƻƴ ǘǊŀŘŜ ŦŀŎƛƭƛǘŀǘƛƻƴ ǎǳŎƘ ŀǎ ŎƻƳƳƛǘƳŜƴǘǎ 

aimed at facilitating the flow of goods across borders, including through ensuring customs 

procedures and practices are transparent and consistent, and expediting certain forms of 

trade. 

¶ Reductions in barriers on services trade, estimated to contribute an additional NZ$250 million 

to New Zealand GDP by 2030. TPP would liberalise trade flows across a range of areas that 

would be expected to benefit New Zealand in these areas (for example in Cross-Border Trade 

in Services, Financial Services, Temporary Entry, and Telecommunications). 

These estimated gains to New ZealandΩǎ D5t in 2030 compare the impact of TPP against the 

scenario where TPP never enters into force. In reality, TPP will almost certainly enter into force 

regardless of whether New Zealand joins. If TPP goes ahead without New Zealand, New Zealand 

would be placed at a competitive disadvantage in the region, incurring a significant net cost to the 

economy. 

                                                           
9 Anna Strutt, Peter Minor and !ƭƭŀƴ wŀŜΣ ά! 5ȅƴŀƳƛŎ /ƻƳǇǳǘŀōƭŜ DŜƴŜǊŀƭ 9ǉǳƛƭƛōǊƛǳƳ ό/D9ύ !ƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ¢Ǌŀƴǎ-Pacific 

Partnership Agreement: Potential Impacts on the New Zealand 9ŎƻƴƻƳȅέΣ ну {ŜǇǘŜƳōŜǊ нлмрΦ !ǾŀƛƭŀōƭŜ ŀǘ 
www.tpp.mfat.govt.nz. 

http://www.tpp.mfat.govt.nz/


Section 1: Executive summary  

Trans -Pacific Partnership  (TPP) National Interest Analysis  

Page 24   

Estimation of c osts  

In the context of launching TPP negotiations, the Government also commissioned a study on the 

effect on New Zealand of raising a number of intellectual property (IP) protections in New Zealand at 

that time10. This included a quantification of the impact of extending New ZealandΩǎ ŎƻǇȅǊƛƎƘǘ ǘŜǊƳ 

from 50 to 70 years, an obligation that eventuated in TPP. Ergas et al. (2009) found that 

New Zealand ǿŀǎ ŀ άǾŜǊȅ ǎǳōǎǘŀƴǘƛŀƭ ƴŜǘ ƛƳǇƻǊǘŜǊ ƻŦ Lt ǇǊƻǘŜŎǘŜŘ ƎƻƻŘǎ όŜΦƎΦ ōƻƻƪǎΣ ǊŜŎƻǊŘŜŘ ƳǳǎƛŎΣ 

ŦƛƭƳǎΣ ǎƻŦǘǿŀǊŜΣ ǇƘŀǊƳŀŎŜǳǘƛŎŀƭǎύέ, meaning the greater benefit of any additional IP protection in 

New Zealand would accrue to foreign IP owners.  

 

The study looked at the potential costs of term extension in terms of its effect on the price and 

usage of copyright-protected content in New Zealand, as well as the potential benefits on 

New Zealand exports in this area. The study estimated the cost of copyright extension for books and 

recorded music, corresponding to an average annual real cost of NZ$21 million and NZ$17 million 

respectively. These costs constitute the most recent estimation of the net cost to New Zealand of an 

extension to copyright term under TPP (although creative markets have changed during this time, as 

a result of digitisation and consumer trends). While not included in the Ergas et al model, copyright 

extension would also have an important effect for audio-visual works, including films and television. 

The net economic impact for audio-visual works is estimated to be roughly equivalent to the annual 

cost of recorded music. As a result, the real annual cost of TPP on these three areas of copyright, is 

estimated to be NZ$55 million annually.  

 

There would be some additional costs associated with joining TPP that could be seen as operational 

costs for the New Zealand Government ς the most significant of which would be NZ$20 million in 

foregone tariff revenue (on imports from new FTA partners). Other costs include additional 

administration costs for PHARMAC (NZ$4.5 million in one-off costs, with an on-going annual cost of 

NZ$2.2 million), and associated with the possibility of granting patent term extension (estimated to 

average NZ$1 million annually). Many of the other costs associated with TPP would be considered an 

investment in realising the full benefits of the Agreement, for example funding New ZealandΩǎ 

participation in the institutional arrangements (such as Committees) that will oversee the trade and 

economic framework envisaged under TPP. These fiscal costs are estimated to total a maximum of 

NZ$24 million annually. 

 Social, cultural and environmental Effects 1.5.2

The net economic benefit of TPP for New Zealand would be expected to translate into a 

corresponding net benefit to New Zealand society, for example through improved employment and 

wages, and greater resource to spend on health, welfare and cultural outcomes. Nevertheless, there 

would be some costs for the health sector that would need to be managed (noting that those costs 

associated with new administrative requirements for PHARMAC would met by increased funding 

from the Crown).  

 

                                                           
10 WŜƴƴƛŦŜǊ hǊǊΣ Wŀǎƻƴ {ƻƻƴΣ IŜƴǊȅ 9ǊƎŀǎΦ ά9ŎƻƴƻƳƛŎ LƳǇŀŎǘ ƻŦ tƻǘŜƴǘƛŀƭ /ƘŀƴƎŜǎ ǘƻ New ZealandΩǎ Lt [ŀǿǎ ŀǎ ŀ wŜǎǳƭǘ ƻŦ 

¢ǊŀŘŜ bŜƎƻǘƛŀǘƛƻƴǎέΣ {ŜǇǘŜƳōŜǊ нллф όcopyright term extension results available at www.tpp.mfat.govt.nz).  

http://www.tpp.mfat.govt.nz/
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TPP would have few implications for New ZealandΩǎ ŀōƛƭƛǘȅ ǘƻ ŘŜǾŜƭƻǇ ǎƻŎƛŀƭ ǇƻƭƛŎȅ. As noted in the 

preamble to the Agreement, TPP Parties ǊŜǎƻƭǾŜ ǘƻ άƳŀƛƴǘŀƛƴ ŜŀŎƘ tŀǊǘȅΩǎ ǊƛƎƘǘ ǘƻ ǊŜƎǳƭŀǘŜ ǘƻ ƳŜŜǘ 

domestic public policy objectives, including to sŀŦŜƎǳŀǊŘ ǇǳōƭƛŎ ǿŜƭŦŀǊŜέΦ ¢ttΩǎ ƭŀōƻǳǊ and 

environment commitments are the strongest contained in any of New ZealandΩǎ FTAs, and are 

consistent with New ZealandΩǎ ŜȄƛǎǘƛƴƎ ŘƻƳŜǎǘƛŎ ŀǇǇǊƻŀŎƘΦ ¢tt ǿƻǳƭŘ ƘŀǾŜ ƳƛƴƛƳŀƭ ƛƳǇŀŎǘ ƻƴ 

immigration. While closer economic ties with other TPP members may result in new patterns of 

movement of people, TPP would not affect New ZealandΩǎ ƛƳƳƛƎǊŀǘƛƻƴ ǇƻƭƛŎȅ ŦǊŀƳŜǿƻǊƪΦ ¢tt ǿƻǳƭŘ 

have no effect on human rights in New Zealand. 

 

All of New ZealandΩǎ C¢!ǎ ƘŀǾŜ ŜƴǎǳǊŜŘ ǘƘŀǘ ǘƘŜ ǳƴƛǉǳŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ǘƘŜ /Ǌƻǿƴ ŀƴŘ aņƻǊƛ 

is observed. This outcome has been achieved by ensuring the obligations in New ZealandΩǎ C¢!ǎ Řƻ 

ƴƻǘ ƛƳǇŜŘŜ ǘƘŜ /ǊƻǿƴΩǎ ŀōƛƭƛǘȅ ǘƻ ŦǳƭŦƛƭ ƛǘǎ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ ²ŀƛǘŀƴƎƛΣ through 

including a Treaty of Waitangi exception in all FTAs since 2001. 

 

The Treaty of Waitangi exception in New ZealandΩǎ C¢!ǎ ǇǊƻǾƛŘŜǎ ŀŘŘƛǘƛƻƴŀƭ ŎƭŀǊƛǘȅ ǘƘŀǘ ǘƘŜ /Ǌƻǿƴ 

would ōŜ ŀōƭŜ ǘƻ ŎƻƴǘƛƴǳŜ ǘƻ ƳŜŜǘ ƛǘǎ ƻōƭƛƎŀǘƛƻƴǎ ǘƻ aņƻǊƛΣ ƛƴŎƭǳŘƛƴƎ ǳƴŘŜǊ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ ²ŀƛǘŀƴƎƛΦ Lǘ 

is designed to ensure that successive governments retain flexibility to implement domestic policies 

ǘƘŀǘ ŦŀǾƻǳǊ aņƻǊƛ ǿƛǘƘƻǳǘ ōŜƛƴƎ ƻōƭƛƎŜŘ ǘƻ ƻŦŦŜǊ ŜǉǳƛǾŀƭŜƴt treatment to overseas entities. 

New ZealandΩǎ ŀǇǇǊƻŀŎƘ ƻŦ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ ²ŀƛǘŀƴƎƛ ŜȄŎŜǇǘƛƻƴ ƛƴ ƛǘǎ C¢!ǎ ƛǎ ǳƴƛǉǳŜΣ ŀƴŘ 

reflects the constitutional significance of the Treaty of Waitangi to New Zealand. 

 

New Zealand continued this approach with TPP, securing the same outcome as with previous FTAs. 

TPP countries also secured provisions on traditional knowledge that have not been included in any 

previous New Zealand FTAs as well as a New Zealand-specific outcome on plant variety rights. The 

plant variety rights outcome would give the Government sufficient time to undertake consultations 

on implementation of this obligation and sufficient flexibility to adopt any measures it deems 

necessary to protect indigenous plant species in fulfilment of any related obligations under the 

Treaty of Waitangi. 

 

As a result of these outcomes, nothing in the TPP prevents the Crown from meeting its obligations to 

aņƻǊƛΣ ƛƴŎƭǳŘƛƴƎ ǳƴŘŜǊ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ ²ŀƛǘŀƴƎƛΦ These outcomes reflect New ZealandΩǎ ŜǎǘŀōƭƛǎƘŜŘ 

practice in FTAs, and ǿŜǊŜ ƻōǘŀƛƴŜŘ ŀŦǘŜǊ Ŏƻƴǎǳƭǘŀǘƛƻƴǎ ǿƛǘƘ aņƻǊƛ ŀƴŘ ƻǘƘŜǊ ǎǘŀƪŜƘƻƭŘŜǊǎΦ 

 

TPP is not expected to have a significant ŜŦŦŜŎǘ ƻƴ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ǇǳǊǎǳŜ ŎǳƭǘǳǊŀƭ ǇƻƭƛŎȅ 

objectives, such as supporting the creative arts, and in relation to cultural activities. The only 

significant cultural impact of TPP would be potentially due to the extension of copyright terms, 

delaying the point at which creative works would enter the public domain from 50 to 70 years. This 

would have two key cultural effects: consumers and second-generation creators would need to wait 

longer before works were freely available (i.e. in the public domain), 11 while copyright holders would 

be able to derive benefit from works for longer. The overall effects are likely to be felt more keenly 

                                                           
11 This would affect projects that use copyright works once that have fallen into the public domain, like the National 

[ƛōǊŀǊȅΩǎ Papers Past project.  
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by institutions that hold large quantities of works that would have entered the public domain 

without the term extension, such as libraries and universities. (Although TPP would not affect the 

copyright exceptions that currently exist in New Zealand for these kinds of institutions.) 

 

One of the aims of New ZealandΩǎ ǘǊŀŘŜ ŀƎǊŜŜƳŜƴǘǎ ƛǎ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜ ƻǳǘŎƻƳŜǎ ŎƻƴǘǊƛōǳǘŜ ǘƻ 

sustainable development and environmental objectives. TPP includes provisions that recognise the 

important role that trade liberalisation can play in supporting environmental improvements and the 

role that improved environmental performance can play in underpinning economic development. 

TPP is New ZealandΩǎ ǘƘƛǊŘ ǘǊŀŘŜ ŀƎǊŜŜƳŜƴǘ ǘƻ ƛƴŎƭǳŘŜ ŀ ǎǳōǎǘŀƴǘƛǾŜ ŎƘŀǇǘŜǊ ƻƴ ǘƘŜ ŜƴǾƛǊƻƴƳŜƴǘ 

(the others being ANZTEC and the Korea FTA), and is the most comprehensive of these. TPP aims to 

promote sustainable development and higher standards of environmental protection in the TPP 

region. 

 

TPP contains legally binding commitments on trade and environment, requiring Parties to effectively 

enforce their environmental laws, and not to derogate from them in order to encourage trade or 

investment. TPP also contains specific commitments intended to help address global environmental 

issues such as trade in illegally harvested wild fauna and flora, IUU (illegal, unregulated and 

unreported) fishing and harmful fisheries subsidies. 

 

TPP would not restrict New Zealand from applying existing or future environmental laws, policies 

and regulations, provided they are applied to meet a legitimate objective and are not implemented 

in a manner which would constitute a disguised restriction on trade. TPP is not expected to have any 

negative effects on the environment in New Zealand that cannot be managed using existing policy 

frameworks. 

1.6 Consultations 

The consultation process for TPP has been among the most extensive a New Zealand Government 

has undertaken for any trade negotiation. Throughout the negotiation process the Ministry of 

Foreign Affairs and Trade (MFAT), together with other government agencies, has been active in 

engaging with a wide spectrum of stakeholders on TPP.  

 

The objective of ongoing consultations on the TPP has been to provide the opportunity for 

stakeholders to seek information and offer their views so that their interests are taken into account. 

Regular sessions  with domestic stakeholders have provided a forum to share information about the 

progress of negotiations and to seek stakeholder input on negotiating goals and approaches. The 

ά¢tt ¢ŀƭƪέ ƛƴǘŜǊƴŜǘ ŎƻƭǳƳƴ όƻƴ aC!¢Ωǎ ǿŜōǎƛǘŜύ ŜƴŎƻǳǊŀƎŜŘ ŦŜŜŘōŀŎƪ ƻƴ ¢tt ŦǊom the public at any 

stage.  

 

In undertaking consultations for TPP, the Government drew on an existing foundation of information 

from engagement with stakeholders over the course of previous FTA negotiations.  
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1.7 Subsequent changes to TPP 

TPP makes provision for the Parties to amend the Agreement. An amendment can only be made if all 

Parties agree in writing, and would only enter into force after each Party had approved the 

amendment in accordance with its applicable domestic legal procedures. New Zealand would 

consider any proposed amendment on a case by case basis, and, as reflected in the text, any 

decision to accept an amendment would be subject to the usual domestic approvals and procedures 

for entering into a multilateral treaty.  

 

In addition, the TPP Commission would be able to consider and adopt modifications of: 

¶ The tariff elimination schedules, where this is due to a Party accelerating its tariff elimination.  

¶ The rules of origin established in Annex 3-D (product-specific rules). 

¶ The lists of entities ŀƴŘ ŎƻǾŜǊŜŘ ƎƻƻŘǎ ŀƴŘ ǎŜǊǾƛŎŜǎ ŀƴŘ ǘƘǊŜǎƘƻƭŘǎ ŎƻƴǘŀƛƴŜŘ ƛƴ ŜŀŎƘ tŀǊǘȅΩǎ 

Annex to Chapter 15 (Government Procurement). 

As with any other amendments, such modifications would only take effect once each Party had 

completed any applicable domestic legal procedures. 

 

Any Party may withdraw from TPP by providing written notice of withdrawal to the Depositary. The 

withdrawal takes effect six months after notice is provided unless Parties agree on a different 

period. If a Party were to withdraw, TPP would remain in force for the remaining Parties.  

 

Any decision by New Zealand to terminate TPP would be subject to the usual domestic approvals 

and procedures. 

1.8 Conclusion 

This NIA finds that entering TPP would be in New ZealandΩǎ ƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘΦ 
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The Trans-Pacific Partnership (TPP) Agreement is a plurilateral treaty level agreement negotiated 

between twelve countries: Australia, Brunei Darussalam, Canada, Chile, Japan, Mexico, Malaysia, 

New Zealand, Peru, Singapore, the United States of America (US) and Viet Nam.  

 

The TPP negotiations concluded on 5 October 2015 in Atlanta, Georgia, followed by legal verification 

and translation into French and Spanish. Signature is expected to take place in February 2016.  

 

Entry-into-force of TPP is subject to the completion of the necessary domestic procedures of Parties. 

There are various ways in which TPP may enter into force: 

¶ The first option is that if, within two years of the date of signature, all countries that signed 

¢tt όǘƘŜ άǎƛƎƴŀǘƻǊƛŜǎέύ ƘŀǾŜ ƴƻǘƛŦƛŜŘ ǘƘŜ 5ŜǇƻǎƛǘŀǊȅ ǘƘŀǘ ǘƘŜȅ ƘŀǾŜ ŎƻƳǇƭŜǘŜŘ ǘƘŜƛǊ ŀǇǇƭƛŎŀōƭŜ 

legal procedures then TPP will enter into force 60 days after notification by all countries.  

¶ If all signatories have not notified their readiness within two years, then the second option is 

that TPP will enter into force 26 months after signature if at least six of the signatories have 

notified the Depositary that they are ready, provided that those six signatories account for at 

least 85 percent of the combined GDP (as of 2013) of the original signatories. 

¶ The third option will apply if TPP has not entered into force under either the first or second 

options. In those circumstances, it will enter into force 60 days after the date on which at least 

six of the original signatories have notified the Depositary that they have completed their 

applicable legal procedures. Again, these must be six signatories that together account for at 

least 85 percent of the combined GDP (as of 2013) of the original signatories.  

TPP includes a mechanism that allows signatories who did not notify their readiness under the above 

options to become a Party to TPP when they are ready to do so. 

 

It is New ZealandΩǎ ǎǘǊƻƴƎ ǇǊŜŦŜǊŜƴŎŜ ǘƘŀǘ New Zealand notifies its completion of its domestic 

processes within two years of signature. The Agreement is not expected to enter into force until 

early 2018. 

 

New Zealand has also concluded a number of separate side letters and instruments with other 

Parties, alongside TPP. These are separate to TPP, with some being of treaty status. For 

New Zealand, these instruments cover the following subject areas:   

¶ Letters, both legally binding and less-than-treaty status, that confirm the relationship between 

TPP and existing New Zealand FTAs: with Australia (also see below), Brunei, Chile, Malaysia, 

Singapore and Viet Nam. 

2 Nature and timing of proposed treaty 
action  
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¶ A legally binding agreement with Australia covering: the relationship between TPP and 

New Zealand-Australia Closer Economic Relations (CER) and the Australia-ASEAN-New Zealand 

Free Trade Area (AANZFTA)Τ ŀƎǊŜŜƳŜƴǘ ǘƘŀǘ ¢ttΩǎ ƛƴǾŜǎǘƻǊ-state dispute settlement and trade 

remedies provisions would not apply between New Zealand and Australia; and agreement 

limiting the circumstances in which New Zealand can subsidise an SOE for air services in the 

Trans-Tasman market.  

¶ Legally binding agreements with Canada, Mexico and the US ς at their request ς to protect 

ŎŜǊǘŀƛƴ ΨŘƛǎǘƛƴŎǘƛǾŜ ǇǊƻŘǳŎǘǎΩ12 to the extent already provided for under the Australia 

New Zealand Food Standards Code.  

¶ A less-than-treaty level understanding with Japan on the interaction between the copyright 

term provisions of TPP and the concessions it agreed under the World War II peace treaty 

(Article 15, Treaty of Peace 1951). 

¶ Less-than-treaty level understandings, agreed at their request and appropriately high-level in 

nature, with Malaysia and Peru on biodiversity and traditional knowledge. 

¶ A legally binding agreement that provides Viet Nam with some flexibility in how it implements 

a TPP obligation which requires Parties to allow the cross-border provision of electronic 

payment services (a provision of the financial services chapter). The content reflects flexibility 

Viet Nam has negotiated with large exporters of financial services exporters (e.g. the US, 

Australia, Japan). Conditions set ƻǳǘ ƛƴ ǘƘƛǎ ƭŜǘǘŜǊ Ŏŀƴ ōŜ ŜƴŦƻǊŎŜŘ ǘƘǊƻǳƎƘ ¢ttΩǎ ŘƛǎǇǳǘŜ 

settlement provisions.  

Article 18 requires that New Zealand accede to or ratify the following treaty level agreements prior 

to the date of entry into force of TPP for New Zealand:  

¶ Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the 

Purposes of Patent Procedure (1977), as amended on September 26, 1980 (the Budapest 

Treaty). 

¶ WIPO Copyright Treaty, done at Geneva, December 20, 1996 (the WIPO Copyright Treaty, 

WCT). 

¶ Berne Convention for the Protection of Literary and Artistic Works, as revised at Paris, July 24, 

1971 (the Berne Convention).13  

¶ WIPO Performances and Phonograms Treaty, done at Geneva, December 20, 1996 (the WIPO 

Performances and Phongrams Treaty, WPPT).  

The legal obligations that would be imposed on New Zealand by acceding to or ratifying these 

treaties will be considered in a separate National Interest Analysis (NIAs) for each treaty, but the 

impact on New Zealand from joining each of those treaties is considered as part of this NIA. These 

NIAs will be presented to Parliament at the same time as this NIA.  

                                                           
12 Canada: Canadian Whisky, Canadian Rye Whisky; Mexico: Mezcal, Tequila, Bacanora, Charanda and Sotol; US: Bourbon 

Whiskey, and Tennessee Whiskey. 
13 New Zealand is already a member of a previous version of the Berne convention and is already required to comply with 

the 1971 version under Article 9 of the WTO Agreement on Trade Related Aspects of Intellectual Property Rights. 
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The TPP Intellectual Property Chapter would also require New Zealand to accede to the International 

Convention for the Protection of New Varieties of Plants, as revised at Geneva, March 19, 1991 

(UPOV 91), or alternatively to give effect to UPOV 91 (see Section 4.18 below). 

 

New Zealand would also be required to remove its reservation to Articles 1-12 of the Paris 

Convention for the Protection of Industrial Property, as revised at Stockholm, July 14, 1967 (the Paris 

Convention). 

 

TPP and the accompanying side letters would not apply to Tokelau. Consultation is required with 

Tokelau as to the territorial applicability of the multilateral treaties ratified or acceded to under 

Article 18 of TPP. 
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The reasons for New Zealand becoming a Party to TPP are both economic and strategic. 

New Zealand is an export dependant country. Trade is critical to continued growth and prosperity, 

and the Business Growth Agenda (BGA) identifies the high-level goal of growing exports to 40 

percent of GDP by 2025. New ZealandΩǎ core objective in trade policy, in support of the BGA, is to 

broaden and deepen the opportunities available to businesses. Key to this is removing and reducing 

barriers to trade and investment, as well as establishing frameworks through which trade and 

investment linkages can evolve and expand, thereby driving economic growth. FTAs with key trading 

partners, such as TPP, are an important means of achieving this. TPP would be New ZealandΩǎ ŦƛǊǎǘ 

FTA with five countries, including our third and fifth most important trading partners (the US and 

Japan).  

 

TPP is a 21st Century, comprehensive, living agreement in the Asia Pacific ς a region that is a driving 

force of global economic growth. Roughly half of international trade, and more than 70 percent of 

New ZealandΩǎ ǘǊŀŘŜ ŀƴŘ ƛƴǾŜǎǘƳŜƴǘΣ Ŧƭƻǿǎ ǘƘǊƻǳƎƘ ǘƘŜ ǊŜƎƛƻƴΦ New ZealandΩǎ ŦǳǘǳǊŜ ŘŜǇŜƴŘǎ ƻƴ ƛǘǎ 

trading relationships with Asia Pacific countries and TPP provides New Zealand with the opportunity 

to harness and grow these linkages.  

 

TPP would serve as a platform to support the integration of New Zealand business into regional 

supply chains and would provide consistency and certainty to traders and investors in TPP markets. 

TPP will continue to evolve and grow through future expansion. The Agreement provides a platform 

for wider, regional economic integration, and supports the foundation for a FTA of the Asia Pacific.  

 

The counterfactual scenario ς New Zealand standing aside from the opportunities of TPP ς risks 

marginalisation and decline for New Zealand in the region. New ZealandΩǎ ŎƻƳǇŜǘƛǘƛǾŜƴŜǎǎ ƛƴ ¢tt 

markets would be eroded, and trade and investment would be diverted away from New Zealand to 

TPP members. The opportunity to shape future trade liberalisation in the region would also be lost. 

3.1 Benefits from enhanced trade and economic links 
under TPP 

The Agreement will deepen economic ties between its diverse members by opening up trade in 

goods and services, boosting investment flows, and promoting closer links across a range of 

economic policy and regulatory issues. A greater degree of coherence in the regulations that govern 

regional supply chains will streamline international trade, providing benefits for businesses and 

3 Reasons for New Zealand becoming a 
Party to the Treaty 
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consumers. Over time, TPP will remove unnecessary duplication, reduce costs, and foster greater 

business opportunities.  

 

!ƳƻƴƎ ¢ttΩǎ ŎŜƴǘǊŀƭ ōŜƴŜŦƛǘǎ ǘƻ New Zealand is that it guarantees preferential market access, and 

improved quality of access, for New Zealand goods, services and investment in the eleven other 

markets in the TPP region. Taken together, these markets jointly account for approximately US$28 

trillion, equivalent to about 36 percent of global GDP. TPP would open up new market opportunities, 

and restore a level playing field for our exporters in markets where competitors have enjoyed tariff 

preference. 

 

TPP also offers the chance to further diversify New ZealandΩǎ ŜȄǇƻǊǘ ǇǊƻŦƛƭŜΣ ƎƛǾƛƴƎ New Zealand 

exporters a significantly expanded range of markets where they would be able to do business on the 

same terms as their competitors. Improved access to such large and dynamic markets provides 

substantial new export growth opportunities to New Zealand businesses. Strategically, 

diversification reduces the risk for New Zealand associated with being over-reliant on particular 

export markets or sectors. A growing export sector will contribute to increased productivity, job 

creation, higher wages and improved standards of living across New Zealand. 

 

Beyond market access for goods the FTA would provide more opportunities, and greater certainty 

and transparency, for New Zealand businesses wishing to operate in the region. TPP contains a range 

of mechanisms which provide a platform for enhanced regulatory cooperation to facilitate trade and 

reduce associated transactions costs in both goods and services trade and for cooperating on a 

range of other trade-related issues such as customs procedures. 

 

FTAs have played an important role in building strong trading relationships between New Zealand 

and our neighbours and have delivered tangible benefits for New Zealand exporters and consumers. 

The Ministry of Foreign Affairs and Trade and New Zealand Trade and Enterprise surveyed 854 

New Zealand export businesses in 2009. Of the 236 respondents, 77 percent perceived a modest or 

substantial increase in business profit from the removal of barriers to trade and investment in their 

export markets, while only 16 ǇŜǊŎŜƴǘ ǎŀǿ ƴƻ ŜŦŦŜŎǘ ƻǊ ŀ ŘŜŎǊŜŀǎŜ όт ǇŜǊŎŜƴǘ ŘƛŘƴΩǘ ƪƴƻǿύΦ Data 

from Statistics New Zealand show that between 2008 and 2014 New Zealand goods exports to 

countries with which we have FTAs grew by 10.3 percent on a cumulative compounded annual 

ƎǊƻǿǘƘ ǊŀǘŜ όά/!Dwέύ ōŀǎƛǎΣ ǿƘƛƭŜ ŜȄǇƻǊǘǎ ǘƻ ŎƻǳƴǘǊƛŜǎ ǿƛǘƘ ǿƘƛŎƘ ǿŜ Řƻ ƴƻǘ ƘŀǾŜ ŀ FTA declined 2.6 

percent.  

 TPP economies 3.1.1

Taken together, New ZealandΩǎ ǘǊade and investment relationships with TPP countries are crucial to 

ǘƘƛǎ ŎƻǳƴǘǊȅΩǎ ƭƻƴƎ-term prosperity. Up until now, however, New Zealand has not had FTAs in place 

with five TPP countries (the US, Japan, Canada, Mexico and Peru). Among other disadvantages, this 

means New Zealand goods exporters to these countries can be liable for significant tariff payments, 

with a third of a billion dollars paid on duties on New Zealand exports to TPP countries per year. 
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¶ The Asia-Pacific region is a key driver of global economic growth. Roughly half of international 

trade, and more than 70 percent of New ZealandΩǎ ǘǊŀŘŜ ŀƴŘ ƛƴǾŜǎǘƳŜƴǘΣ Ŧƭƻǿǎ ǘƘǊƻǳƎƘ ǘƘŜ 

region. New ZealandΩǎ ŦǳǘǳǊŜ ŘŜǇŜƴŘǎ ƻƴ ƛǘǎ ŜŎƻƴƻƳƛŎ ǊŜƭŀǘƛƻƴǎƘƛǇǎ ǿƛǘƘ !ǎƛŀ tŀŎƛŦƛŎ 

countries.  

¶ The twelve TPP Parties collectively constitute approximately 36 percent of world GDP ς worth 

a total of US$28 trillion.  

¶ The TPP region is the destination for approximately 40 percent of New ZealandΩǎ ƎƻƻŘǎ 

exports (worth NZ$20 billion in 2014) and approximately 47 percent of New ZealandΩǎ ǎŜǊǾƛŎŜǎ 

exports (worth NZ$8.3 billion in 2014). 

¶ In 2014, around 73 percent of New ZealandΩǎ ǘƻǘŀƭ ƻǾŜǊǎŜŀǎ ŘƛǊŜŎǘ ƛƴǾŜǎǘƳŜƴǘ όh5Lύ ǿŀǎ 

invested in TPP countries, and 75 percent of the total foreign direct investment (FDI) in 

New Zealand was sourced from TPP countries.  

¶ Five of New ZealandΩǎ ǘƻǇ ten trading partners are included in TPP (1st ς Australia, 4th ς US, 5th 

ς Japan, 7th ς Singapore, and 9th ς Malaysia).  

¶ TPP is New ZealandΩǎ ŦƛǊǎǘ C¢! ǿƛǘƘ ǘƘŜ US, Japan, Canada, Mexico and Peru. These five 

countries were the destination for New Zealand goods exports totalling approximately NZ$8.7 

billion, and New Zealand services exports totalling approximately NZ$3.6 billion in 2014. TPP 

builds on existing FTAs with the other TPP countries. 

The twelve TPP economies are collectively home to 11 percent ƻŦ ǘƘŜ ǿƻǊƭŘΩǎ ǇƻǇǳƭŀǘƛƻƴΣ and 

represent more than US$28 trillion in GDP (2014) comprosing some of the wealthiest economies in 

the world. The TPP Parties together account for 44 percent of New ZealandΩǎ ǘƻǘŀƭ ǘǊŀŘŜ in goods 

and services. This would make TPP New ZealandΩǎ ƭŀǊƎŜǎǘ C¢! ǘƻ-date by trade value. 

 

¢ttΩǎ ƛƳǇƻǊǘŀƴŎŜ ƛǎ ŦǳǊǘƘŜǊ ǊŜŦƭŜŎǘŜŘ ƛƴ ǘƘŜ ǊŜƭŀǘƛǾŜƭȅ ƘƛƎƘ ǊŀǘŜ ƻŦ ƎǊƻǿǘƘ ƛƴ ǘǊŀŘŜ ōŜǘǿŜŜƴ 

New Zealand and the TPP economies. New Zealand goods exports to TPP countries have increased 

by 24% since 2004, and stood at NZ$20 billion in 2014. Over the same period, goods imports from 

the TPP countries have increased by 19% to NZ$21 billion. Dairy is by far New ZealandΩǎ Ƴƻǎǘ 

significant export commodity to TPP members, followed by meat and mineral fuels (mostly crude 

oil). The main products sourced by New Zealand from TPP members are mineral fuels, vehicles and 

machinery. 

 

New ZealandΩǎ ǎŜǊǾƛŎŜǎ ǘǊŀŘŜ ǿƛǘƘ ¢tt Ŝconomies has also expanded in recent years. Nearly half of 

New ZealandΩǎ ǎŜǊǾƛŎŜǎ exports are to TPP economies, having grown by 11% from NZ$7.5 billion in 

2007 to NZ$8.3 billion in 2014. In 2014, over 1.6 million tourists from TPP member countries visited 

New Zealand, about 60% of total tourist arrivals into New Zealand. This number has grown by 21% 

since 2007. Over 17,000 students from TPP countries studied in New Zealand in 2014.14 New Zealand 

also imports a significant amount of services from TPP member economies (mostly commercial 

                                                           
14

 Note that Australians are not counted as international students and are therefore not reflected in New ZealandΩǎ 
international education statistics. 
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services and tourism related travel services). This has grown by 25% over the past seven years, and 

was valued at NZ$8.9 billion in 2014. 

 

New ZealandΩǎ ƻǾŜǊǎŜŀǎ ŘƛǊŜŎǘ ƛƴǾŜǎǘƳŜƴǘ όh5Lύ ƛƴ ¢tt ƳŜƳōŜǊǎ Ƙŀǎ ƎǊƻǿƴ ōȅ 27% since 2004 and 

totalled NZ$19 billion in 2014. This represents 73% of total New Zealand investment abroad with 

Australia and the US New ZealandΩǎ ǊŀƴƪƛƴƎ ŀǎ ŦƛǊǎǘ ŀƴŘ ǎŜŎƻƴŘ ƭŀǊƎŜǎǘ ŘŜǎǘƛƴŀǘƛƻƴǎ ŦƻǊ New Zealand 

ODI. Foreign direct investment (FDI) from TPP countries to New Zealand totalled NZ$73.6 billion, 

accounting for just over three quarters of total FDI in New Zealand in 2014.  

 Expanding New ZealandΩǎ ƴŜǘǿƻǊƪ ƻŦ C¢!ǎ  3.1.2

The TPP negotiations had their genesis in the Trans Pacific Strategic Economic Partnership 

Agreement (P4) between Brunei Darussalam, Chile, New Zealand, and Singapore. One of the 

objectives of the P4 Agreement was to create a model that could potentially attract new Asia Pacific 

members.  

 

In addition to P4, TPP would build on New ZealandΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎ ǿƛǘƘ !{9!b ƳŜƳōŜǊǎ aŀƭŀȅǎƛŀΣ 

Viet Nam, Brunei and Singapore under AANZFTA and further strengthen existing bilateral 

agreements with Malaysia and Singapore. TPP would also complement our strong bilateral 

relationship with Australia under AANZCERTA.  

 

TPP would be New ZealandΩǎ ŦƛǊǎǘ FTA with the US, Japan, Peru, Canada and Mexico. This would put 

New ZealandΩǎ ǊŜƭŀǘƛƻƴǎƘƛǇ ǿƛǘƘ ǘƘŜǎŜ ǇŀǊǘƴŜǊǎ ƻƴǘƻ ŀ ƴŜǿ ƭŜǾŜƭ ƻŦ ŜŎƻƴƻƳƛŎ ŀƴŘ ǇƻƭƛǘƛŎŀƭ 

engagement.  

 

The US ƛǎ ǘƘŜ ǿƻǊƭŘΩǎ ƭŀǊƎŜǎǘ ŜŎƻƴƻƳȅΣ ǿƛǘƘ ƻǾŜǊ олл Ƴƛƭƭƛƻƴ ŎƻƴǎǳƳŜǊǎΦ !ƴ C¢! ǿƛǘƘ ǘƘŜ ¦{ Ƙŀǎ 

been one of New ZealandΩǎ ǘƻǇ ǘǊŀŘŜ ǇƻƭƛŎȅ Ǝƻŀƭǎ ŦƻǊ Ƴŀƴȅ ȅŜŀǊǎΣ ǿƛǘƘ ǘƘŜ ¦{ ōŜƛƴƎ New ZealandΩǎ 

fourth largest trading partner. New Zealand goods exports to the US are concentrated in the 

agriculture and related food sectors. New Zealand would also benefit from enhanced access for 

services exporters, and increased investment. 

 

Japan, Peru, Canada and Mexico are the other negotiating partners with which New Zealand does 

not already have an FTA and all represent markets of interest to New Zealand trade and investment. 

¶ Japan is New ZealandΩǎ fifth largest individual trading partner. In the year to December 2014 

two-way trade stood at NZ$7.0 billion. New Zealand exports to Japan were NZ$3.6 billion, 

accounting for 5.4 percent of total exports. Japan joins as the second largest economy 

involved in TPP adding nearly US$4.6 trillion to the combined TPP Gross Domestic Product.  

¶ Canada is New ZealandΩǎ nineteenth largest goods trading partner overall, with total trade 

worth NZ$1.1 billion in the year ended December 2014.  

¶ Mexico is New ZealandΩǎ ƭŀǊƎŜǎǘ ƎƻƻŘǎ ǘǊŀŘƛƴƎ ǇŀǊǘƴŜǊ ƛƴ [ŀǘƛƴ !ƳŜǊƛŎŀ ŀƴŘ нфǘƘ ƭŀǊƎŜǎǘ 

trading partner overall, with goods trade worth NZ$517 million in the year ended December 

2014.  
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¶ Peru is New ZealandΩǎ пуǘƘ ƭŀǊƎŜǎǘ ǘǊŀŘƛƴƎ ǇŀǊǘƴŜǊ ŀƴŘ second largest export market in Latin 

America.  

 Advancement of New ZealandΩǎ ǎǘǊŀǘŜƎƛŎ ƛƴǘŜǊŜǎǘǎ 3.1.3

TPP would advance a number of New ZealandΩǎ ƪŜȅ ǎǘǊŀǘegic interests. !ǎ ǘƘŜ ŦƛǊǎǘ ƻŦ ǘƘŜ ΨƳŜƎŀ-

ǊŜƎƛƻƴŀƭ ǘǊŀŘŜ ŘŜŀƭǎΩ ǘƻ ŎƻƴŎƭǳŘŜΣ ¢tt ƛǎ ŀǘ ŦƻǊŜŦǊƻƴǘ ƻŦ ǘǊŀŘŜ ŀƴŘ ƛƴǾŜǎǘƳŜƴǘ ƛƴǘŜƎǊŀǘƛƻƴ ƛƴ ǘƘŜ !ǎƛŀ 

Pacific region ς a region that is set to drive global economic growth in the 21st Century.  

 

The TPP will harmonise rules governing trade between its members. Greater coherence in the rules 

that govern regional supply chains will streamline international trade, with benefits for businesses 

and consumers. Over time regulatory harmonisation will remove unnecessary duplication and 

reduce costs. This will be particularly beneficial for small to medium sized businesses, which can 

least afford compliance costs.  

 

In the short term, this benefits New Zealand through the elimination of trade barriers, providing for 

the more efficient flow of goods, services and investment within the TPP region. Into the future, 

benefits would accrue through the increased productivity and growth that would result from 

regional liberalisation.  

 

The facilitative trade and investment framework created by TPP is likely to have a significant 

influence on the form and function of value chains across the Asia Pacific region in the coming years. 

To a significant extent, these frameworks reflect New ZealandΩǎ ŜȄƛǎǘƛƴƎ ǇƻƭƛŎȅ ŀƴŘ ǇǊŀŎǘƛŎŜΦ 

New Zealand firms would therefore be well placed to take advantage of these frameworks, and to 

extract more value from regional production processes. 

 

TPP promotes the APEC goal of free and open trade and investment in the Asia-Pacific region and 

has the potential to serve as a building block to a Free Trade Area of the Asia Pacific (FTAAP). As 

such, TPP is likely to exercise considerable influence on economic integration in the Asia-Pacific 

region well into the future. 

 

While liberalisation of trade through the WTO still remains New ZealandΩǎ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘ 

international trade policy priority, the promotion of increased trade liberalisation through TPP 

supports continued ambition in the WTO agenda.  

 Opportunities for new membership 3.1.4

Broadening participation is a core strategic objective for TPP. The Agreement is an important part of 

the emerging Asian economic and geo-political architecture, offering opportunities for growth in 

regional trade. TPP is intended to serve as a model within APEC that is open for other economies to 

join, acting as a key stepping stone towards the objective of free and open trade within the region. 

 

Any future expansion of TPP is expected to increase the benefits of the Agreement to New Zealand, 

as it would provide even broader opportunities for New Zealand exporters and investors.  
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3.2 The consequences of New Zealand not becoming a 
Party to TPP 

Against the economic and strategic benefits of the Agreement, it is also important to consider the 

risks inherent in the counterfactual scenario of New Zealand not joining the Agreement.  

 

Choosing to remain outside the TPP would present several risks for New Zealand. New Zealand 

exporters and investors would lose the opportunity to benefit from enhanced access to markets that 

account for 44% of our total goods and services trade. New Zealand exporters would also be placed 

at substantial disadvantage to their competitors in TPP, as these competitors would now face lower 

barriers to trade relative to New Zealand businesses. Collectively, this would represent lost 

economic growth and opportunities for New Zealand and therefore relatively lower living standards 

for New Zealanders 

 

Not joining the Agreement would also mean that New Zealand companies operating in TPP countries 

would not enjoy many of the protections that their competitors from TPP countries would receive, 

such as the non-discrimination and expropriation protections established by the Investment 

Chapter. New Zealand would also likely receive less investment from TPP Parties, as investors from 

these countries may prefer to operate within the frameworks established by the Agreement. 

 

New Zealand would also lose the opportunity to influence the development of the rules that TPP will 

set for the region. This is both in respect of its present form, and more significantly, in the future as 

TPP membership increases. These rules, such as those contained in the Technical Barriers to Trade 

and Rules of Origin Chapters, will have important implications for the way trade is conducted within 

the region. For example, New Zealand companies would likely find it more difficult to participate in 

regional value chains (for example, in food and beverage or manufacturing) based on rules that did 

not reflect New ZealandΩǎ ƛƴǘŜǊŜǎǘǎ ƻǊ ǘǊŀŘŜ ǇǊƻŦƛƭŜ.  

 

TPP aims to serve as the inspiration for a broader Asia-Pacific Free Trade Agreement. By not joining 

TPP, New Zealand would miss the opportunity to influence the rules that may come to underpin 

future regional trade deals. New Zealand would instead have to accept rules developed by other 

countries if we were to decide to accede to these agreements in the future. These factors combined 

could see New Zealand companies at significant, long-term disadvantage to their competitors across 

the region. This would likely affect the competitiveness and productivity of the New Zealand 

economy more generally, with negative flow-on effects to employment, wages and standards of 

living. 
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This section of the NIA outlines the advantages and disadvantages that would accrue from 

New Zealand entering into TPP. The counterfactual for comparison is TPP entering into force with all 

other eleven countries, but without New Zealand.  

 

The sub-sections below reflect different Chapters of TPP, each of which would set rules or 

frameworks for different areas. (See the final section of this NIA for a list of the chapters in TPP and 

a guide to the topics they cover.) The net effect of these different factors on New Zealand is 

assessed in Section 7 of this NIA.  

4.1 Trade in Goods 

The National Treatment and Market Access for Goods Chapter (Goods and Agriculture Chapter) sets 

out the rules TPP countries will apply for qualifying imports from other TPP countries, including the 

ŜƭƛƳƛƴŀǘƛƻƴ ƻŦ ǘŀǊƛŦŦǎ όάŎǳǎǘƻƳǎ ŘǳǘƛŜǎέύΦ  

 

Each TPP Partȅ Ƙŀǎ ŀƎǊŜŜŘ ŀ άǎŎƘŜŘǳƭŜέ ƻŦ ǘŀǊƛŦŦ ŎƻƳƳƛǘƳŜƴǘǎ ǘƘŀǘ is included as an Annex to TPP. 

This is standard practice in FTAs. Each schedule specifies the full list of national tariff lines of that 

country15, specifying the preferential rate that will apply to qualifying imports from other TPP 

countries. Most TPP Parties apply the same treatment to all other TPP members on each tariff line, 

but where a Party applies different treatment on the same tariff line dependent on which TPP 

member is exporting the product, ǘƘƛǎ ƛǎ ǎŜǘ ƻǳǘ ŎƭŜŀǊƭȅ ƛƴ ǘƘŀǘ tŀǊǘȅΩǎ ǎŎƘŜŘǳƭŜΦ  

 Advantages of entering TPP, Trade in Goods  4.1.1

Market access ï exports  

Joining TPP would provide immediate economic benefit for New Zealand goods exporters on entry 

into force of the Agreement, particularly from reduced tariff rates in key markets with which 

New Zealand does not currently have an FTA.  

 

                                                           
15 Each country in TPP follows the Harmonized Commodity Description and Coding System (Harmonised System, HS) to 

structure its national tariff. The HS system is a near-universal method for classifying international trade.  

4 Advantages and disadvantages to 
New Zealand of the treaty entering into 
force and not entering into force for 
New Zealand 
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The twelve members of the TPP constitute 36% of world GDP (approx. US$28 trillion) and are the 

ŘŜǎǘƛƴŀǘƛƻƴ ŦƻǊ ŀǇǇǊƻȄΦ пл҈ ƻŦ b½Ωǎ ƎƻƻŘǎ ŜȄǇƻǊǘs (NZ$20 billion in 2014). New Zealand exporters 

pay an estimated NZ$334 million annually in duties for the five TPP partners with which we do not 

have existing FTAs (the US, Japan, Canada, Mexico and Peru).16  

Table 4.1: Estimated Tariff Savings per annum by Country 17  

Country 

New Zealand 
exports 

Estimated tariff savings at 
entry into force  

Estimated tariff savings once fully 
implementedB 

NZ$, millions NZ$, millions % of exports
A
 NZ$, millions % of exports

A
 

Parties where New Zealand has no existing FTA 

Japan 3,430 83 75.24% 207 90.63% 

US 4,417  45  97.19% 52 99.61% 

Mexico 418  3.1  73.70% 6.6  81.42% 

Canada 645  4.8  99.16% 5.2  99.89% 

Peru 135 0.9  99.65% 0.9  100.00% 

Parties with existing FTAs with New Zealand
C
 

Malaysia 1,035 0.1  1.6 
 

Vietnam 468 0.6  0.8 
 

Overall 10,550 137  274  
A
 Percentage of exports that would benefit from tariff elimination. Where New Zealand exports are not subject to 

elimination, most would benefit from new quota access. 
B 

Almost all (99.5%) tariff savings would be realised within sixteen years. The remaining tariff savings would be 

realised over 20 or 30 years. 
C
 Tariffs that would be eliminated under TPP that were excluded from the ASEAN-Australia-New Zealand and 

Malaysia-New Zealand FTAs (e.g. wine, liquid milk etc). 

 

While TPP has not delivered the full elimination of tariffs on New Zealand exports that had been 

sought, it would deliver substantial benefits to exporters from the moment the Agreement enters 

into force, and the full elimination of tariffs on 95.4% of New Zealand exports to new TPP partners 

when fully phased in, providing estimated tariff savings in these markets of over NZ$272 million. In 

addition, all tariffs on products of trade interest with Viet Nam and Malaysia that were not 

eliminated in previous FTAs would also be eliminated in TPP, providing additional tariff savings of 

NZ$2.4 million when fully implemented. This means that total savings on New Zealand exports to the 

TPP region, when the Agreement is fully phased in, are estimated at NZ$274 million. This does not 

capture dynamic impacts (i.e. the expected increase in exports over time as a result of improved 

market access, which are considered in Section 7 of this NIA). In addition, TPP would provide new 

                                                           
16

 All figures on tariffs and tariff savings in this document are based on average 2012-2014 trade.  
17 The table shows total annual tariff savings from TPP, including the elimination/reduction of in-quota tariffs for trade 

under existing WTO tariff quotas, as applicable. Values are in NZ$, representing average exports over the period 2012-

2014.  
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dairy market access into the US, Mexico, Canada and Japan through quotas, an improvement on 

existing access restricted by small quotas and prohibitive duties.18   

Table 4.2: Estimated Tariff Savings per annum by Sector 19  

Sector 
New Zealand exportsA 

Estimated 
duties paid 

Estimated tariff savings 
once fully implemented 

NZ$, millions NZ$, millions NZ$, millions 

Dairy 2,141 132 96 

Fisheries 347 9 9 

Forestry 773 11 11 

Horticulture 694 34 34 

Industrials 2,274 9.6 9.6 

Meat 1,923 101 84 

Other Agriculture 352 19 12 

Textiles 96 3.4 3.3 

Wine 461 16 16 

Overall 9,060 334 274 
A
 άNew Zealand ŜȄǇƻǊǘǎέ ŎƻƭǳƳƴ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ǘǊŀŘŜ ǿƛǘƘ aŀƭŀȅǎƛŀ ŀƴŘ ±ƛŜǘ bŀƳ ǘƘŀǘ ōŜƴŜŦƛǘǎ ŦǊƻƳΣ ƻǊ ǿƻǳƭŘ 

benefit from, duty free access under New ZealandΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎΦ 

 

There would also be significant benefits for exporters by ensuring that they are able to compete on a 

level playing field with their main competitors from Australia, Canada and the US in TPP markets in 

the future. 

Estimated benefits from tariff savings:  

¶ At entry into force: tariffs eliminated on NZ$3.8 billion of New Zealand exports currently 

subject to tariffs, including many horticultural and forestry goods, a number of dairy products, 

some wine, many manufactured products, and much fish and seafood. Specific product 

examples include such items as: the US (bottled still wine, sheepmeat, prepared meats, 

protein isolates); Japan (kiwifruit, squash); Canada (wine); Mexico (mussels, kiwifruit, milk 

albumin); and Peru (buttermilk powder). As a result, 87.9% of New Zealand exports to these 

new FTA markets would enter duty free on the day the Agreement enters into force, with 

estimated tariff savings of NZ$137 million.  

¶ By the 5th year after entry into force: tariffs eliminated on an additional NZ$199 million of 

New Zealand exports currently subject to tariffs, including: the US (beef, fish sticks, 

asparagus); Canada (beef); Japan (hoki and other frozen fish, carrot juice, sausages and 

mandarins); Mexico (wine). This constitutes 2.2% of total current New Zealand exports to the 

US, Japan, Canada, Mexico and Peru. This means that 90.1% of New Zealand exports to these 

                                                           
18 Tariff quotas are where a certain volume of goods can be imported at a low duty, with a higher (and often prohibitive) 

tariff on trade outside of the quota volume. 
19 The table shows total annual tariff savings from TPP, including the elimination/reduction of in-quota tariffs for trade 

under existing WTO tariff quotas, as applicable. Values are in NZ$, representing average exports over the period 2012-
2014.  
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markets would enter duty free within five years after entry into force of the TPP. Estimated 

total tariff savings in the fifth year after entry into force are NZ$197 million.  

¶ By the 10th year after entry into force: tariffs eliminated on an additional NZ$184 million of 

New Zealand exports currently subject to tariffs, including in the US (infant formula, ice-

cream, tableware and sugar); Mexico (apples, sheepmeat and beef); Japan (tongues, hides, 

bluefin tuna and apples) and Viet Nam (wine). This constitutes 2.0% of total current exports to 

the US, Japan, Canada, Mexico and Peru. This means that 92.1% of New Zealand exports to 

these markets would enter duty free within ten years after entry into force of the TPP. 

Estimated total tariff savings in the tenth year after entry into force are NZ$236 million. 

¶ By the 15th year after entry into force: tariffs eliminated on an additional NZ$242 million of 

New Zealand exports currently subject to tariffs, including in Japan (cheese, sawn wood and 

offals); and Malaysia (liquid milk and wine). This constitutes 2.7% of total current exports to 

the US, Japan, Canada, Mexico and Peru. This means that 94.8% of New Zealand exports to 

these markets would enter duty free within fifteen years after entry into force of the TPP. 

Estimated total tariff savings in the fifteenth year after entry into force are NZ$273 million. 

¶ When fully phased in: tariffs eliminated on an additional NZ$57 million of New Zealand 

exports currently subject to tariffs. Tariffs on one of New ZealandΩǎ ƘƛƎƘŜǎǘ ǘǊŀŘŜŘ ŎƘŜŜǎŜ 

tariff lines in the US is eliminated over twenty years (with a transitional safeguard lasting a 

further five years). Tariffs are also eliminated on milk powder exports to the US, with skim 

milk powder eliminated over twenty years, and whole milk powder eliminated over 30 years 

(with a transitional safeguard lasting a further five years). There are estimated total tariff 

savings of NZ$274 million per year at full implementation, not taking account of dynamic 

impacts.  

Products r eceiving less than full tariff liberalisation  

For a small number of agricultural products, with New ZealandΩǎ ƪey affected export interests being 

dairy in some countries and beef in Japan, it was not possible to achieve complete tariff elimination. 

Instead, TPP access would provide improved access through tariff reductions or tariff quota access.  

¶ Tariff reductions: Tariffs on an additional NZ$239 million of goods would be significantly 

reduced, but not eliminated, allowing for improved market access. Beef exporters would 

ōŜƴŜŦƛǘ ŦǊƻƳ ŀ тт҈ ǊŜŘǳŎǘƛƻƴ ƛƴ WŀǇŀƴΩǎ ǘŀǊƛŦŦ ŦƻǊ ōŜŜŦ. This would be reduced from the 

current оуΦр҈ όǿƛǘƘ ǘƘŜ ǇƻǘŜƴǘƛŀƭ ǘƻ ΨǎƴŀǇ-ōŀŎƪΩ ǘƻ ŀ рл҈ Řǳǘȅ ƛŦ ŀ ²¢h ǾƻƭǳƳŜ ǎŀŦŜƎǳŀǊŘ 

level is exceeded) to 9% over sixteen years, with an initial sharp cut at entry into force. There 

will be a transitional volume-based safeguard applying to all TPP beef imports into Japan, set 

above current trade levels, with a growth rate.20 The safeguard will be abolished by Year 20 at 

the earliest. This outcome is the best outcome that Japan has agreed in a FTA to date, and 

immediately re-establishes a level playing field wiǘƘ WŀǇŀƴΩǎ ƭŀǊƎŜǎǘ ōŜŜŦ ǎǳǇǇƭƛŜǊΣ !ǳǎǘǊŀƭƛŀΣ 

after the Japan-Australia Economic Partnership Agreement  entered into force in early 2015. 

                                                           
20 Under a volume-based safeguard, a higher duty is applied if the volume of imports exceeds a pre-set level. 
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Japan will also reduce the tariff for ice-cream by two-thirds, from 21% today to 7% over six 

years, opening up new export opportunities given the significantly reduced tariff. 

¶ Tariff Quota Access: For dairy, a portion of the overall benefits would come from improved 

market access through tariff quota access. New quota access for butter, cheese and milk 

powders (where tariffs are not eliminated) would have a market value (at current world prices 

as of October 2015) of approximately NZ$310 million at entry into force of the Agreement, 

growing to NZ$670 million over fifteen years. This access, spread across TPP importing 

countries, would be shared amongst exporters from the TPP countries. 

¶ Peru Price Band: While Peru will eliminate all tariffs it has not committed to eliminate the 

price-band mechanism for a range of products including dairy. The Price Band acts as an 

additional duty if imported prices fall below a reference price. 

Benefits of new TPP quota access 

Reflecting sensitivities in several TPP Parties, tariffs will not be completely eliminated on all dairy 

products. Instead, New Zealand would have access to tariff quotas (TQs) for a number of key 

products in the US, Japan, Mexico and Canada, providing New Zealand with new dairy market access 

to these important markets.  

 

Total quota access will grow over time and is made up of a mixture of country-specific access and 

plurilateral access shared with other TPP Parties. Quota access is at a preferential tariff (duty-free in 

the US, Canada and Mexico, and reduced significantly over eleven years in Japan).  

 

New Zealand exporters would have potential access into quotas in the TPP region of the volumes in 

Table 4.3 below (including volumes shared regionally with other TPP suppliers). While the total 

volumes of potential access are relatively modest in terms of New Zealand production (5.6% for 

butter, 10.9% for cheese and 4.0% for milk powder at year 10) this access is into some of the most 

protected, high-value markets in the world.  

Table 4.3 : Estimated Total Volume of TPP Quota Access available to 

New  Zealand  Exporters 21   

Product EIF Year 5 Year 10 Year 15 

Butter 15,500 MT 23,000 MT 29,600 MT 35,300 MT 

Cheese 16,800 MT 31,000 MT 39,700 MT 44,300 MT 

Powders 39,000 MT 54,000 MT 68,200 MT 73,000 MT 

Other Dairy Products of 

primary trade interest
A
 

12,200 MT 17,500 MT 22,500 MT 27,700 MT 

Total volume of dairy 

products of primary trade 

interest 

83,500 MT 125,500 MT 160,000 MT 180,300 MT 

A
 Includes milk protein concentrates, cream, ice-cream, and buttermilk powder.  

                                                           
21 In some markets tariffs are being eliminated for core dairy products without quota access being supplied for the 

transition period (i.e. cheese in Japan).  
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New quota access for core dairy products22 would have a market value (at current world prices as of 

October 2015) of approximately NZ$310 million at entry into force of the Agreement, growing to 

NZ$670 million over fifteen years. This access will be shared amongst exporters from the TPP 

countries. This new access is spread across the TPP importing countries.  

 

At Year 10: 

¶ The US will provide 57,700 MT of quota access for New Zealand dairy products on a country-

specific basis, with 95% of this access being for priority products ς including 18,500 MT of new 

access for butter/anhydrous milk fat and other milkfat type products. For products not 

receiving eventual elimination, tariff quotas will grow in perpetuity with compounding growth 

rates of between 3% and 6% annually.  

¶ Canada will provide 104,000 MT of TPP-wide access (approximately 3.3% of its market). 

Approximately 25,000 MT is for products which are a priority for New Zealand, including 

butter, cheese and milk protein concentrates.  

¶ Mexico will provide 55,400 MT of access under a quota for TPP countries without existing FTAs 

with Mexico (i.e. excluding the US, Peru and Chile). This includes over 40,000 MT of milk 

powder access ς a priority for New Zealand in the Mexican market. 

¶ Japan will provide 40,200 MT of predominately TPP-wide access, with 14,000 MT on priority 

products for New Zealand including butter and powders. Japan is also eliminating tariffs for 

most cheese over sixteen years. 

The actual share of quotas captured by New Zealand exporters would depend on the relative 

competitiveness between exporters, consumer demand, and quota conditions.23  

 

This potential volume of core product access would be equivalent to a market of NZ$228 million 

growing to NZ$445 million in year 15. While this is modest compared to the total size of 

New ZealandΩǎ existing dairy exports (NZ$13.3 billion for core products) these quotas provide access 

ƛƴǘƻ ǎƻƳŜ ƻŦ ǘƘŜ ǿƻǊƭŘΩǎ ƘƛƎƘŜǎǘ-value consumer markets, with the possibility of earning prices well 

above the average world price. A key benefit for New Zealand exporters would be the marginal 

benefit from higher prices earned in these markets, along with any flow-on impact on world prices 

as a result of increased product shifting off the world market into these protected markets.  

 

There is also new TPP quota access for other dairy products such as cream (primarily the US, but also 

Canada and Mexico), ice-cream (Canada), milk-protein concentrates (Canada and Mexico) and 

buttermilk powder (Canada). Total TPP-wide access for these products grows from 12,200MT at 

entry into force to 27,700MT in year 15, with volumes into Canada and Mexico shared with other 

TPP Parties.  

                                                           
22 Core dairy products: Butter, milk powders and cheese accounting for 78% of New ZealandΩǎ Ǝƭƻōŀƭ dairy exports 
23

 Some of this new trade opportunity will be shared with other TPP dairy exporters. 
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Elimination of export subsidies in the TPP region  

TPP Parties have agreed to eliminate the use of agricultural export subsidies within the TPP region.  

Taken together with the decision on agricultural export subsidies at the Tenth WTO Ministerial 

Conference (MC10) in Nairobi in December 2015, this is a significant development in terms of 

New ½ŜŀƭŀƴŘΩǎ ƭƻƴƎ-standing aim to eliminate agricultural export subsidies globally. 

Benefits of improvements for WTO quota access  

WTO In-quota reductions: New Zealand would also benefit from the elimination of in-quota tariffs on 

our existing WTO quota access. In-quota tariffs in the US and Canada are eliminated on entry-into-

force. For country-specific access into Japan, tariffs on WTO trade are eliminated over 21 years after 

entry into force, with an 80% reduction in the first 11 years. These benefits are captured in the total 

tariff savings set out above.  

Market access ï imports  

The phase out of tariffs on New ZealandΩǎ ƛƳǇƻǊǘǎ ŦǊƻƳ ¢tt ŎƻǳƴǘǊƛŜǎ ŀƭǎƻ Ƙŀǎ ŀŘǾŀƴǘŀƎŜǎ ŦƻǊ 

New Zealand. In 2014, these tariffs totalled NZ$20 million from the five new FTA Partners. (See also 

Section 8.2.) 

 

New ZealandΩǎ ŜŎƻƴƻƳȅ ƛǎ ŘŜǇŜƴŘŜƴǘ ƻƴ ƛƳǇƻǊǘǎ ƛƴ ƻǊŘŜǊ ǘƻ ǎǳǇǇƭȅ ŀ ǊŀƴƎŜ ƻŦ ƎƻƻŘǎ ŀƴŘ ǎŜǊǾƛŎŜǎ ǘƻ 

producers and consumers. Consumers may benefit directly from cheaper imported products ς such 

as machinery and electrical machinery, autos and auto parts, plastics and rubber products, medical 

apparatuses, agricultural products, textiles and apparel, toys and sports equipment, and boats.  

The c ost of not entering TPP  

If New Zealand were not to enter TPP, New Zealand exporters would face a significant deterioration 

of comparative access opportunities vis-à-vis our competitors in TPP, who would benefit from the 

tariff liberalisation in TPP, while New Zealand exporters continued to face the higher standard 

prevailing tariff rates into TPP markets. New Zealand exporters would also lose the opportunity to 

catch up to other pre-existing FTA partners already trading at an advantage into TPP markets. Given 

the scale of some of the tariff benefits from TPP that would, in this scenario, accrue to 

New ZealandΩǎ ŎƻƳǇŜǘƛǘƻǊǎ ƛƴǎƛŘŜ ¢ttΣ ōǳǘ ƴƻǘ New Zealand ς ŜΦƎΦ WŀǇŀƴΩǎ ǊŜŘǳŎŜŘ ōŜŜŦ ǘŀǊƛŦŦǎΣ ƻǊ 

tariff elimination on key US or Japanese cheese tariffs ς New Zealand exporters would likely lose 

significant market share to other TPP exporters if New Zealand were not part of TPP. 

 Disadvantages of entering TPP, Trade in Goods 4.1.2

No disadvantages have been identified for New Zealand from entering TPP resulting from the tariff 

commitments that other TPP Parties would make to New Zealand. Where these tariff commitments 

have an effect, they would be beneficial (leading to improved competitiveness for New Zealand 

exporters).  

 

New ZealandΩǎ ǘŀǊƛŦŦ ŎƻƳƳƛǘƳŜƴǘǎ ǳƴŘŜǊ ¢ttΣ ŀǎ ŦƻǊ ŀƴȅ ǘǊŀŘŜ ŀƎǊŜŜƳŜƴǘ ƛƴǾƻƭǾƛƴƎ ǊŜŎƛǇǊƻŎŀƭ ǘŀǊƛŦŦ 

adjustments, have the potential to create adjustment effects for domestic producers as a result of 

increased exposure to foreign suppliers. The effects are mitigated by the fact New ZealandΩǎ 

economy is already largely open, with most goods imported into New Zealand already facing no 
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import tariff. The tariffs New Zealand still has in place are relatively low (mostly five percent, and 

none more than ten percent). These remaining tariffs have also been largely eliminated for imports 

from many of New ZealandΩǎ ƭŀǊƎŜǎǘ ǘǊŀŘƛƴƎ ǇŀǊǘƴŜǊǎΣ ƎƛǾŜƴ ǇǊŜŦŜǊŜƴǘƛŀƭ ŀŎŎŜǎǎ ǳƴŘŜǊ ŜȄƛǎǘƛƴƎ C¢!ǎΦ 

TPP would eliminate New Zealand's tariffs on imports from the TPP region, for those TPP Parties 

with which New Zealand does not have an existing FTA.  

 

The removal of these tariffs may, at the margins, expose New Zealand industry to increased 

competition. In order to help mitigate the potential for any negative adjustment effects, 

New ZealandΩǎ ǘariff schedule provides longer (5 to 7-year) phased elimination periods for certain 

items, some of which are more sensitive to imported goods: some clothing/textiles items, some 

plastics, some machinery and electric machinery, some processed wood products and wooden 

furniture, and some steel, iron and aluminium items. Lessening the likely size of this impact is that 

New Zealand has already agreed to remove tariffs for all previous FTA partners, including China, 

ASEAN and Korea. Note also that, in the case of any serious injury arising from this tariff 

liberalisation, New Zealand would be able to apply a transitional safeguard action (see Trade 

Remedies section below). 

4.2 Rules of Origin 

The Rules of Origin Chapter of TPP establishes the rules for determining whether goods traded 

ōŜǘǿŜŜƴ ¢tt tŀǊǘƛŜǎ ŀǊŜ ŎƻƴǎƛŘŜǊŜŘ ǘƻ άƻǊƛƎƛƴŀǘŜέ ƛƴ ǘƘŜ ¢tt ǊŜƎƛƻƴ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ǉǳŀƭƛŦȅ ŦƻǊ 

relevant tariff preferences (as described in Section 4.1above). All FTAs include such rules.  

 

Under the TPP goods are originating if they: 

¶ Are wholly obtained in the TPP Parties (such as fruits, plants, animals, etc.);  

¶ Are produced entirely from materials that have been produced by TPP Parties; or 

¶ Use non-originating materials  (i.e., non-TPP materials) in the final substantive stage of 

production but otherwise meet the specific criteria set out for the good in Annex 3-D (Product 

Specific Rules of Origin, PSR Schedule). 

Under the third option, a good will qualify as originating if it meets a specified Change in Tariff 

Classification (CTC). All products under TPP, except some automotives and their parts, have an 

applicable CTC rule. Some products also have an alternative rule based on the value added by 

producers within the TPP region (primarily industrial products).  

 

For a good to qualify for TPP tariff preferences, it must be consigned directly between Parties. If 

transported through a non-TPP Party, the good may undergo certain specified operations necessary 

to preserve it in good condition and/or to transport the good. Goods transiting through a non-TPP 

Party must remain under customs control. 

 

TPP has separate rules of origin for textiles (see following section).  
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 Advantages of entering TPP, Rules of Origin 4.2.1

Rules of origin, in themselves, do not confer an advantage or disadvantage to New Zealand. They are 

a recognised part of FTAs, to determine what products are eligible for the preferential tariffs agreed 

between Parties. Having said that, rules of origin can be a key determinant in how easily exporters 

are able to access the preferential market access in an FTA. On the whole, New Zealand was able to 

negotiate a Rules of Origin Chapter in TPP that would align with our exporters needs, and includes 

several elements that would set a useful precedent for future trade agreements. Key outcomes are 

set out below. The situation for textiles is set out separately in Section 4.3 below.  

 

The TPP rules of origin accommodate full cumulation ς allowing processing undertaken in TPP 

Parties to be counted towards achieving the origin threshold. This full cumulation principle ς applied 

in the multi-party setting of TPP ς means that New Zealand inputs, whether or not they meet the 

originating criteria, can be counted as part of the qualifying content for goods produced and traded 

between all TPP Parties. This would make New Zealand materials more attractive for companies in 

the TPP region that plan to utilise TPP tariff preferences. This would be expected to improve 

New ZealandΩǎ ƛƴǘŜǊŀŎǘƛƻƴ ƛƴ ǎǳǇǇƭȅ ŎƘŀƛƴǎ ŀŎǊƻǎǎ ǘƘŜ !ǎƛŀ-Pacific region more broadly. New Zealand 

seeks full cumulation in regional FTAs, and TPP would set a useful precedent for further agreements. 

For a limited number of product lines and for some goods under specific country quota this 

accumulation would not apply.  

 

For specified goods, exporters can choose to calculate their regional content value based on the 

traditional build-down or build-up methods or alternatively use a focussed value method with a 

slightly higher threshold. Under this method only the value of specified non-originating materials will 

be deemed non-Party content and non-originating generic parts (that is parts that are not classified 

for specific end use), can be used without prejudicing the ability to reach the threshold. Adjustments 

may also be made to exclude foreign inland transport costs, thus making it easier to meet the 

threshold value.  

 

The method for evidencing origin, i.e. the documentation required of a trader seeking preferential 

tariff treatment, is self-declaration by the producer, exporter or importer. This is New ZealandΩǎ 

preferred approach. New Zealand exporters to TPP markets would not be required to obtain 

independent certification that their goods are originating, thus reducing compliance costs.  

 Disadvantages of entering TPP, Rules of Origin 4.2.2

¢ƘŜǊŜ ǿƛƭƭ ōŜ ƳƻǊŜ ǊŜǎǘǊƛŎǘƛǾŜ ǊǳƭŜǎ ŦƻǊ ǎƻƳŜ άǎŜƴǎƛǘƛǾŜέ ŀƎǊƛŎǳƭǘǳǊŜ ǇǊƻŘǳŎǘǎ ǳƴŘŜǊ ¢ttΦ It is 

expected that this would have negligible impact on New ZealandΩǎ ŀōƛƭƛǘȅ ǘƻ ƳŜŜǘ ǘƘŜ ǊǳƭŜǎ ōǳǘ 

processed food producers (particularly for dairy based products and products containing nuts and 

certain fruits) will need to be careful to ensure that these materials are  sourced from within TPP 

Parties in order to qualify for preferential TPP tariff rates.  

 

A limited number of the product specific rules in TPP reflect a more complicated approach than 

New Zealand would prefer. For example, for some goods businesses will have to use the regional 
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value rule if they are using non-TPP parts. Separately, for a limited number of products the added 

value threshold will be higher than the 40% Regional Value Content New Zealand prefers to see as a 

maximum. Nevertheless, their expected commercial impact on New Zealand is expected to be 

minimal, as they are offset by full cumulation provisions, transport cost adjustments, and for 

New Zealand manufacturers the fact we are highly integrated with Australia. 

4.3 Textiles 

Rules of origin for textiles in TPP are treated differently from New ZealandΩǎ ƻǘƘŜǊ ǘǊŀŘŜ ŀƎǊŜŜƳŜƴǘǎ. 

The majority of textile products (yarns including elastomeric yarn, and sewing thread, fabrics 

including elastic narrow bands, apparel and other made-up textile articles) will need to be 

manufactured from materials produced within the TPP in order to qualify for preferential TPP tariff 

rates. 

 

To mitigate the impact of some of these restrictive rules, and to take account of production gaps 

within the TPP region, a Short Supply List (SSL) has also been agreed. Products on this list, when used 

for the specific end use identified, are deemed to be originating and can be sourced from countries 

outside the TPP. These product lines are largely blended fabrics for usŜ ƛƴ ǿƻƳŜƴΩǎ ŀǇǇŀǊŜƭΦ 

 Advantages of entering TPP, Textiles 4.3.1

Carpets are exempt from the yarn forward rule. The yarns and backings for carpets will be able to be 

sourced from outside the TPP, thus allowing New Zealand carpet manufacturers to take full direct 

benefit from tariff reductions.  

 

While New Zealand is not a significant exporter of apparel, it does have many small and successful 

textile and related fashion design businesses that utilise manufacturing facilities in other TPP Parties, 

(particularly Viet Nam and Malaysia). The full cumulation provisions of TPP would open 

opportunities for these businesses to participate in the TPP supply chain.  

 Disadvantages of entering TPP, Textiles 4.3.2

The textile rules are technically complex. New Zealand textile exporters looking to access 

preferential tariff treatment in TPP markets would face greater compliance costs in proving origin 

compared to other sectors, and companies that source their materials from non-TPP Parties are 

unlikely to qualify for preferential tariff treatment, unless they are able to shift to TPP suppliers.  

 

Most of New ZealandΩǎ apparel exports, however, enter TPP markets through mail order distribution 

networks and in price bands that are not sensitive to tariff duties. Those looking for opportunities in 

more generic product lines would be able to utilise the cumulation provisions, either to source TPP 

originating materials for use in New Zealand manufacture or to provide materials that are further 

manufactured offshore by TPP partners.  
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4.4 Customs 

The Customs Chapter of TPP builds on the commitments in the recently agreed World Trade 

Organization Agreement on Trade Facilitation and extends beyond these obligations in some areas. 

These commitments are aimed at facilitating the flow of goods across borders, including through 

ensuring customs procedures and practices are transparent and consistent, and expediting certain 

forms of trade.  

 Advantages of entering TPP, Customs 4.4.1

The enhanced customs commitments in the TPP region will benefit exporters through increased 

efficiency at the border and expedited release of goods. This should lead to a lower cost of trade, 

and simplified customs procedures for traders.  

 

TPP will require Customs agencies to provide advance valuation rulings for imports which would 

provide certainty and predictability for New Zealand exporters, and would make compliance with 

Customs laws, regulations and requirements easier. New Zealand businesses often report that 

uncertainty about the treatment of their goods can represent a significant cost or barrier to trade. 

The New Zealand Customs Service would require some additional resources to administer advance 

rulings on customs valuation24, but the cost of this would be outweighed by the benefit to 

New Zealand exporters of advance valuations in other TPP countries.  

 

The Customs Chapter would also support the New Zealand Customs service in its mission to protect 

New ZealandΩǎ ōƻǊŘŜǊǎΣ ǿƛǘƘ ƳŜchanisms for closer cooperation between other customs agencies, 

including information sharing aimed at aiding in the investigation of fraudulent activities by traders.  

4.5 Trade Remedies 

Trade remedies allow governments to provide temporary relief to domestic industry from unfair 

competition from abroad or an unexpected surge in imports. World Trade Organization (WTO) rules 

cover three types of trade remedy: 

¶ Anti-dumping duties. (Applied, in certain circumstances, on an imported product that has 

been exported ŀǘ ŀ ƭƻǿŜǊ ǇǊƛŎŜ ǘƘŀƴ ƛǘǎ άƴƻǊƳŀƭ ǾŀƭǳŜέΦύ 

¶ Subsidies and countervailing measures. (The WTO rules seek to limit trade-distorting 

subsidies, and provide for countervailing duties to offset the use of certain subsidies by other 

countries.)   

¶ Safeguard action. (Temporary measures applied to allow domestic producers to adjust to 

sudden surges in imports.)  

                                                           
24 One-off establishment cost of $400,000, with on-going costs to be met from baseline funding or cost recovered. See 

Section 8 of this NIA.  
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The TPP Trade Remedies Chapter provides that Parties retain their rights and obligations under the 

relevant WTO agreements, and includes an Annex that identifies a range of practices that promote 

the goals of transparency and due process in anti-dumping and countervailing duty proceedings. The 

Chapter also provides that a Party may apply transitional safeguard measures with respect to 

imported goods from another Party (which involves temporarily raising the tariff applying to the 

imported goods), if, as a result of the reduction of tariffs under TPP, there is an increase in imports 

ŎŀǳǎƛƴƎ ƻǊ ǘƘǊŜŀǘŜƴƛƴƎ ǘƻ ŎŀǳǎŜ ǎŜǊƛƻǳǎ ƛƴƧǳǊȅ ǘƻ ǘƘŜ tŀǊǘȅΩǎ ŘƻƳŜǎǘƛŎ ƛƴŘǳǎǘǊȅΦ The Chapter sets out 

the conditions and procedures for such measures. New ZealandΩǎ ŀƎǊŜŜƳŜƴǘ ǘƻ ǘƘŜ ƛƴŎƭǳǎƛƻƴ ƻŦ ŀ 

transitional safeguard mechanism along the lines of outcomes negotiated in past FTAs was 

conditional on an appropriately ambitious outcome on goods market access. The outcome meets 

those requirements.  

 Advantages to entering TPP, Trade Remedies 4.5.1

The TPP Trade Remedies Chapter would enhance the interests of New Zealand exporters faced with 

trade remedy actions in TPP jurisdictions. It confirms that WTO rules will apply to the application of 

global safeguards and to the administration of anti-dumping and countervailing duties on trade 

between the Parties, while providing additional guidelines on the operation of key measures to 

enhance transparency and fairness in anti-dumping and countervailing duty proceedings.  

 Disadvantages to entering TPP, Trade Remedies  4.5.2

New Zealand would not be disadvantaged by entering TPP with respect to Trade Remedies. 

New Zealand uses trade remedies sparingly, reflecting our already open economy (with few tariffs 

remaining), and businesses that are on the whole already internationally competitive. The TPP Trade 

Remedies Chapter would not require any additional obligations or changes to New ZealandΩǎ ŎǳǊǊŜƴǘ 

practice.  

 

As frequently occurs in FTA negotiations, some TPP countries were only able to agree tariff 

liberalisation on particular products of key export interest for New Zealand (particularly, some 

ŀƎǊƛŎǳƭǘǳǊŀƭ ǇǊƻŘǳŎǘǎύ ƛƴ ŎƻƴƧǳƴŎǘƛƻƴ ǿƛǘƘ άǘǊŀƴǎƛǘƛƻƴŀƭ ǎŀŦŜƎǳŀǊŘ ƳŜŎƘŀƴƛǎƳǎέ ǘƘŀǘ ǿƻǳƭŘ ŀƭƭƻǿ 

them to remedy any serious injury experienced by their domestic sectors as a result of tariff 

liberalisation under TPP. If applied, such transitional safeguards can potentially temporarily 

undermine the agreed market access outcomes granted in the Agreement. The TPP Trade Remedies 

chapter mitigates this ς and hence protects market access outcomes for New Zealand exporters ς by 

establishing clear processes to discipline and limit the ability of Parties to take transitional safeguard 

actions. As described in the Section 4.1, such transitional safeguard actions would also be available 

for New Zealand in the case of serious injury arising from tariff liberalisation by New Zealand. (Note 

that while New Zealand has similar provisions in other FTAs, to date there has not been a need to 

utilise these.) 

4.6 Sanitary and Phytosanitary (SPS) Measures 

Imports, particularly primary products, can face measures designed to protect human, animal or 

plant life or health against pests, diseases and food-borne risks (referred to collectively as SPS 
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measures: sanitary, human and animal health; and phytosanitary, plant health). For example, 

imported fruit may require treatments and inspections to ensure absence of pests, and food may be 

required to have pesticide levels below certain maximum residue limits. All TPP Parties are members 

of the WTO SPS Agreement, which allows countries to determine their own level of protection for 

health and safety, but also requires that any restrictions on trade need to be non-discriminatory, 

transparent and scientifically justified.  

 

TPP provisions build on the WTO SPS Agreement, and provide a solid framework for TPP Parties to 

practically implement their WTO SPS commitments (in relation to both new and existing SPS 

measures). TPP encourages better and more consistent SPS regulatory practice, with a view to 

potentially benefiting exporters and importers across the region. The chapter is focused on 

establishing frameworks that help address future regulatory issues. TPP equals or exceeds SPS 

chapters in New ZealandΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎΣ ōǳƛƭŘƛƴƎ ƻƴ ƻǳǊ ŜȄǇŜǊƛŜƴŎŜ ƛƴŎƭǳŘƛƴƎ ǘƘŜ b½-China FTA. 

 Advantages of entering TPP, SPS 4.6.1

TPP provides additional mechanisms to minimise negative trade effects of SPS measures on 

New Zealand exports, for example for Parties to facilitate and record agreements on such issues as 

equivalence (recognising another PartyΩǎ ǎȅǎǘŜƳǎ ŀǎ άŜǉǳƛǾŀƭŜƴǘέ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ƳŜŜǘƛƴƎ ƛƳǇƻǊǘ 

requirements) and regionalisation (targeting SPS measures to an affected region, rather than 

applying to a whole country). These mechanisms are important ways the New Zealand Government 

negotiates access for our primary products to be exported to markets. In developing SPS measures, 

TPP Parties will be obligated to undertake transparent decisions, and either conform to 

internationally agreed SPS standards or provide a documented scientific risk assessment where their 

requirements do not conform to the standards. TPP will require increased transparency around 

import checks and restrictions based on adverse results of import checks, as well as requiring the 

import programme be risk based. These requirements should enable New Zealand exporters to 

clearly understand the SPS requirements of other TPP countries. (New Zealand already meets such 

requirements.) 

 

The TPP SPS Chapter contains obligations around best practice when conducting audits of another 

countrȅΩǎ ǎȅǎǘŜƳǎ ŀƴŘ ǊŜǉǳƛǊŜǎ ǘƘŀǘ ǘƘŜ Ŏƻǎǘǎ ƛƴŎǳǊǊŜŘ ōȅ ǘƘŜ ŀǳŘƛǘƛƴƎ tŀǊǘȅ ŀǊŜ ōƻǊƴŜ ōȅ ǘƘŜ 

auditing Party (unless otherwise mutually agreed). This should minimise the cost burden for 

New Zealand exporters, compared with previous FTAs.  

 

The Chapter also provides the ability to take SPS issues to Cooperative Technical Consultations for 

resolution, for relevant trade and regulatory agencies to aim to resolve within 180 days of the 

request. This should be an advantage for New Zealand, in providing exporters greater certainty 

through access to a robust and prompt means of dispute resolution. While it is possible that TPP 

countries could seek to use the same mechanism to change New Zealand SPS measures that affect 

their imports, this risk would be low given that New ZealandΩǎ {t{ ǊŜƎƛƳŜ ƻǇŜǊŀǘŜǎ ƛƴ alignment with 

the WTO SPS Agreement.  
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 Disadvantages of entering TPP, SPS 4.6.2

Nothing in the TPP SPS Chapter would require New Zealand to change our approach to protecting 

human health, maintaining food safety, and protecting New ZealandΩǎ ŀƴƛƳŀƭ ŀƴŘ Ǉƭŀƴǘ ƘŜŀƭǘƘ ǎǘŀǘǳǎ 

from pests and diseases. As a result, there are no disadvantages to New Zealand entering TPP from 

an SPS perspective.  

4.7 Technical Barriers to Trade (TBT) 

The Technical Barriers to Trade (TBT) Chapter aims to address the trade barriers and costs associated 

with standards, technical regulations and conformity assessment procedures. The Chapter builds on 

ǘƘŜ tŀǊǘƛŜǎΩ ŜȄƛǎǘƛƴƎ ǊƛƎƘǘǎ ŀƴŘ ƻōƭƛƎŀǘƛƻƴǎ ƛƴ ǘƘŜ World Trade Organization (WTO) TBT Agreement 

and seeks to eliminate unnecessary technical barriers to trade, enhance transparency and promote 

regulatory cooperation and good regulatory practice. 

 

The approach taken in the TBT Chapter is broadly aligned with New ZealandΩǎ ǇƻƭƛŎȅ ǎŜǘǘƛƴƎǎ ŀƴŘ ǘƘŜ 

outcomes achieved in the TBT chapters of our previous FTAs, although some obligations would 

require changes in New ZealandΩǎ ŎǳǊǊŜƴǘ ǇǊŀŎǘƛŎŜǎ ƛƴ ŎŜǊǘŀƛƴ ŀǊŜŀǎΦ 

 Advantages to entering TPP, TBT 4.7.1

The diversity of regulatory measures among TPP Parties can make it difficult and expensive for 

exporters to understand and comply with the different requirements in each market. These can 

create TBTs that significantly increase transaction and compliance costs for exporters, particularly 

when regulations are more trade-restrictive than necessary to achieve a legitimate objective or are 

developed in a non-transparent way.  

 

The TBT Chapter aims to address these issues and facilitate trade among TPP members, which would 

ultimately benefit New Zealand exporters. TPP includes provisions to enhance transparency in the 

development of TBT measures in the TPP region and promote greater regulatory cooperation and 

good regulatory practice. In the longer-term, this is expected to lead to regulatory frameworks in 

TPP markets that would make it easier for New Zealand exporters to determine the requirements for 

exporting. The TPP TBT Chapter also has provisions to minimise the adverse effects regulations can 

have on trade by reducing transaction costs for businesses, and to provide mechanisms for Parties to 

address specific trade issues with an aim of reducing or eliminating unnecessary TBTs.  

 

A feature of the TBT Chapter that differs from our previous approach to TBT chapters is the inclusion 

of seven sectoral annexes to the chapter (Wine and Distilled Spirits, Pharmaceuticals, Medical 

Devices, Cosmetics, Proprietary Formulas for Certain Food Products and Additives, Organic Products 

and Information and Communications Technology Goods) which include sector-specific obligations 

aimed at reducing unnecessary barriers to trade in these products. The net effect of entering TPP 

with respect to these annexes is expected to be to New ZealandΩǎ ƻǾŜǊŀƭƭ ŀŘǾŀƴǘŀƎŜΣ ŀǎ ǘƘŜȅ ǿƻǳƭŘ 

provide important benefit for New Zealand exporters. Key outcomes of likely interest for 

New Zealand exporters are: 
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¶ The Wine and Distilled Spirits Annex would simplify the sale and export of New Zealand wines 

in TPP markets and reduce costs for New Zealand wine producers, for example reducing 

unnecessary requirements that have previously required specific labels for different markets. 

The provisions are largely based on the World Wine Trade Group (WWTG) Agreements, which 

New Zealand is a signatory to.  

¶ The annexes relating to pharmaceuticals, medical devices and cosmetics include provisions 

aimed at better aligning the respective regulatory regimes of TPP partners and removing 

unnecessary regulatory requirements for these products. This should reduce unnecessary 

regulatory divergences and the associated costs to our exporters of complying with a number 

of different regulatory requirements. The obligations in the annexes are consistent with 

international good practice and our current regulatory regimes for these products, and 

provide sufficient flexibility for our regulators to determine their own appropriate level of 

public health protection. 

¶ The Annex on Information and Communications Technology (ICT) Products commits TPP 

tŀǊǘƛŜǎ ǘƻ ŀŎŎŜǇǘƛƴƎ ŀ ǎǳǇǇƭƛŜǊ άŘŜŎƭŀǊŀǘƛƻƴ ƻŦ ŎƻƴŦƻǊƳƛǘȅέ ŀǎ ǇƻǎƛǘƛǾŜ ŀǎǎǳǊŀƴŎŜ ǘƘŀǘ 

equipment meets a prescribed electromagnetic compatibility (EMC) standard. This lowers the 

cost to manufacturers of ICT goods (compared to a full testing and documentation regime) 

while giving our regulators reasonable assurance of technical compliance with EMC 

requirements.  

The chapter also provides a mechanism to consider the negotiation and conclusion of further sector-

specific annexes in the future. This helps ensure TPP is able to adapt to the changing needs of 

exporters in this area. 

 Disadvantages to entering TPP, TBT 4.7.2

New ZealandΩǎ ǊŜƎǳƭŀǘƻǊȅ ǊŜƎƛƳŜ ŀƭǊŜŀŘȅ ŦǳƭŦƛƭǎ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ǘƘŜ ¢.¢ /ƘŀǇǘŜǊǎΣ ǎƻ ¢tt ƛǎ ƴƻǘ 

expected to bring any disadvantage to New ZealandΩǎ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ǎǘŀƴŘŀǊŘǎ ŀƴŘ ŎƻƴŦƻǊƳŀƴŎŜΦ 

While New Zealand has a very transparent process for the development of regulations, the TBT 

chapter contains some prescriptive provisions which go beyond our WTO obligations e.g., 

broadening the scope of proposed TBT measures that must be notified to the WTO; placing 

proposals for, and final versions of, TBT measures on a single website; and making publicly available 

certain regulatory decision-making information. The additional costs to fulfil these would be low, 

however, and we have sought to minimise those costs where possible, e.g. by agreeing to use the 

ŜȄƛǎǘƛƴƎ ²¢h ¢.¢ LƴŦƻǊƳŀǘƛƻƴ aŀƴŀƎŜƳŜƴǘ {ȅǎǘŜƳ ŀǎ ǘƘŜ άǎƛƴƎƭŜ ǿŜōǎƛǘŜέ ǊŀǘƘŜǊ ǘƘŀƴ ōŜƛƴƎ 

required to create a dedicated New Zealand website.  

   

The wine and distilled spirits annex includes a production standard requiring that exports designated 

ΨƛŎŜ ǿƛƴŜΩ ōŜ ƳŀŘŜ ŦǊƻƳ ƎǊŀǇŜǎ ƴŀǘǳǊŀƭƭȅ ŦǊƻȊŜƴ ƻƴ ǘƘŜ ǾƛƴŜΦ !ǎ ŀ ǊŜǎǳƭǘΣ New Zealand wine 

producers would ƴƻǘ ōŜ ŀōƭŜ ǘƻ ŜȄǇƻǊǘ ŀǎ ΨƛŎŜ ǿƛƴŜΩ ǿƛƴŜ ƳŀŘŜ ŦǊƻƳ ƎǊŀǇŜǎ Ŧrozen using modern 

technology. This expands the outcome of the 2007 World Wine Trade Group Labelling Agreement 

(to which New Zealand is already a member). The commercial impact is likely to be low as few 

New Zealand ŎƻƳǇŀƴƛŜǎ ŜȄǇƻǊǘ ǇǊƻŘǳŎǘǎ ŘŜǎƛƎƴŀǘŜŘ ΨƛŎŜ ǿƛƴŜΩ ǘƻ ŀƴȅ ƳŀǊƪŜǘΦ ¢Ƙƛǎ would be an 

export-only production standard, so domestic sales of designated wine would not be affected. 
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4.8 Investment (including Investor-State Dispute 
Settlement) 

The Investment Chapter of the TPP will establish a high quality yet balanced framework of 

investment obligations to govern investment relationships in the TPP region. The Investment 

Chapter is designed to facilitate the flow of investment between New Zealand and other TPP Parties 

within a stable and transparent framework of rules. The obligations contained in the Chapter, and 

New ZealandΩǎ ǎǇŜŎƛŦƛŎ ǊŜǎŜǊǾŀǘƛƻƴǎΣ ŀǊŜ ǎƛƳƛƭŀǊ ǘƻ ǘƘƻǎŜ ƛƴ New ZealandΩǎ ŜȄƛǎǘƛƴƎ ǘǊŀŘŜ ŀƴŘ 

investment agreements (including New ZealandΩǎ C¢!ǎ ǿƛǘƘ /ƘƛƴŀΣ !{9!bΣ aŀƭŀȅǎƛŀ ŀƴŘ Korea). 

 

The manner in which market access commitments are made for services and investment in TPP is 

ǘƘǊƻǳƎƘ ŀ ΨƴŜƎŀǘƛǾŜ ƭƛǎǘΩ ŦǊŀƳŜǿƻǊƪΦ ¢Ƙƛǎ ŦƻǊƳŀǘ ǇǊƻǾƛŘŜǎ ŜȄǇƻǊǘŜǊǎ ŀƴŘ ƛƴǾŜǎǘƻǊǎ ŀ ǎƛƳǇƭŜ ǿŀȅ ǘƻ 

determine whether the services and investment chapters apply to their area of business in another 

¢tt ƳŀǊƪŜǘΦ ¦ƴŘŜǊ ŀ ΨƴŜƎŀǘƛǾŜ ƭƛǎǘΩ ŀǇǇǊƻŀŎƘΣ tŀǊǘƛŜǎ ŎƻƳƳƛǘ ǘƻ ǇǊƻǾƛŘŜ ƳŀǊƪŜǘ ŀŎŎŜǎǎ ŜȄŎŜǇǘ ƛƴ 

ŀǊŜŀǎ ǿƘŜǊŜ ǊŜǎǘǊƛŎǘƛƻƴǎ ŀǊŜ ƭƛǎǘŜŘ ƛƴ ƛƴŘƛǾƛŘǳŀƭ tŀǊǘƛŜǎΩ ǎŜǊǾƛŎŜǎ ŀƴŘ ƛƴǾŜǎǘƳŜƴǘ ǎŎƘŜŘǳƭŜǎΦ ¢ƘŜǎŜ 

ǊŜǎǘǊƛŎǘƛƻƴǎ ŀǊŜ ƪƴƻǿƴ ŀǎ Ψƴƻƴ-conformiƴƎ ƳŜŀǎǳǊŜǎΩ ƻǊ ΨǊŜǎŜǊǾŀǘƛƻƴǎΩΦ 9ŀŎƘ ŎƻǳƴǘǊȅΩǎ ΨƴŜƎŀǘƛǾŜ ƭƛǎǘΩ 

has two parts: Annex I and Annex II: 

¶ Annex I sets out existing measures (laws, regulations, decisions, practices and procedures) 

that TPP Parties retain the right to maintain in their present form. Such measures may restrict 

the access of foreign service suppliers or investors, or may discriminate in favour of domestic 

ǎŜǊǾƛŎŜ ǎǳǇǇƭƛŜǊǎ ƻǊ ƛƴǾŜǎǘƻǊǎΦ ¢ƘŜǎŜ ŜȄƛǎǘƛƴƎ ƳŜŀǎǳǊŜǎ ŀǊŜ ǎǳōƧŜŎǘ ǘƻ ŀ ΨǊŀǘŎƘŜǘΩ ŎƭŀǳǎŜΦ ¢Ƙƛǎ 

means that TPP Parties commit to automatically extend the benefits of any future 

autonomous liberalisation of these measures to all other TPP countries. Measures in Annex I 

reflect the current level of openness provided in a market and cannot be made more 

restrictive in the future. 

¶ Annex II lists reservations for sectors and activities where TPP Parties reserve the right to 

maintain existing discriminatory measures and/or adopt new or more discriminatory 

measures in the future. The ratchet clause does not apply to any measure covered by Annex II. 

If a TPP Party does not list any restrictions for a particular industry sector it means that Party is 

committed to not applying any measures that would be inconsistent with certain Investment 

Chapter obligations, such as, discriminatory practices that favour local investors or service suppliers, 

and is committing to keep that market open for TPP investors. 

 Advantages of entering TPP, Investment 4.8.1

Joining TPP would benefit New Zealand investors, providing improved conditions when making 

investments and doing business in other TPP Parties for many sectors, including our agricultural, 

manufacturing and natural resource industries. Improved conditions for investment are also 

important for many New Zealand goods and services exporters, who increasingly look to undertake 

activities to support their international business (such as establishing an in-market presence, 

forming commercial partnerships and providing after-sales service).  
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New ZealandΩǎ ƻǳǘǿŀǊŘ ŦƻǊŜƛƎƴ ŘƛǊŜŎǘ ƛƴǾŜǎǘƳŜƴǘ όh5Lύ ƛƴ ¢tt ŎƻǳƴǘǊƛŜǎ ǊŜǇǊesents about 73% of 

total investment abroad, and TPP will reduce barriers to investment and facilitate the navigation of 

complex regulatory systems. If New Zealand was not part of TPP, the investment among TPP 

members would benefit from a consistent framework but New Zealand investors would operate 

under different rules. 

 

TPP would be the first time New Zealand has entered into FTA investment commitments with 

Canada, Japan, Mexico, Peru and the US, and would also improve on the partial investment 

commitments New Zealand has with several other TPP Parties through existing FTAs.  

 

Foreign Direct Investment (FDI) from TPP countries already amounts to 75% of all FDI into 

New Zealand, and is an important source of capital to keep building New ZealandΩǎ ŎƻƳǇŜǘƛǘƛǾe and 

productive economy. Membership in TPP would also send a signal to investors in TPP Parties about 

the investment environment into New Zealand by generating increased confidence and knowledge 

in New ZealandΩǎ ǎǘŀōƭŜ ŀƴŘ ǘǊŀƴǎǇŀǊŜƴǘ ƛƴǾŜǎǘƳŜƴǘ regime, which would be expected to encourage 

inward investment flows into New Zealand.  

Investment protections  

The specific advantages provided by the Investment Chapter to New Zealand investors in other TPP 

countries and TPP country investors in New Zealand include: 

¶ Non-discrimination: The Investment Chapter provides that New Zealand investors and 

investments cannot be discriminated against by a TPP government, compared to its own 

domestic investors in like circumstances, or against other foreign investors from any other 

country. Without these obligations, which are subject to limited exceptions, New Zealand 

investors could be treated less favourably than other investors (for example, they could face 

more onerous investment authorisation requirements) at any stage of their investment's 

lifecycle.  

¶ Standard of treatment:  The Investment Chapter confirms that investors and investments are 

to be treated in accordance with the minimum standard of treatment under customary 

international law, including fair and equitable treatment and full protection and security.  

¶ Control over investments:  The Investment Chapter would enable New Zealand investors to 

retain greater control of their investments in other TPP countries, as it includes restrictions on 

the imposition or enforcement of performance requirements, such as a requirement to 

achieve a percentage of domestic content or to transfer technology to a person in that TPP 

country. These types of requirements can be particularly onerous on small and medium size 

enterprises. The Investment Chapter also provides certainty that transfers relating to a 

covered investment will be able to be made freely and without delay, though an exception has 

been agreed that allows the imposition of certain restrictions (including on transfers) in a 

balance of payments crisis, or threat thereof. TPP would also allow investors to appoint their 

own experts to governance and senior management positions. 
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Investor -State Dispute Settlement  

As with many of New ZealandΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎ όƛƴŎƭǳŘƛƴƎ ǿƛǘƘ China, ASEAN, Malaysia and Korea), the 

provisions of the TPP Investment Chapter are supported by recourse to investor-State dispute 

settlement (ISDS).  

 

ISDS is a dispute resolution mechanism that allows foreign investors to pursue remedies directly 

against a ¢tt tŀǊǘȅ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ōǊŜŀŎƘŜǎ ƻŦ ¢ttΩǎ ƛƴǾŜǎǘƳŜƴǘ ǇǊƻǾƛǎƛƻƴǎ. The ISDS mechanism in 

TPP applies to the Investment Chapter (including provisions on investment agreements and 

investment authorisations), and limited aspects of the Financial Services Chapter which relates to 

investment in financial services. In respect of investment agreements and investment authorisations, 

the scope of application of ISDS has been deliberately narrowed: 

¶ Investment agreements are defined in TPP as a narrow set of agreements entered into by 

New ZealandΩǎ ƎƻǾŜǊƴƳŜƴǘ ŘŜǇŀǊǘƳŜƴǘǎ ŀƴŘ ƳƛƴƛǎǘǊƛŜǎΦ !ƎǊŜŜƳŜƴǘǎ ǊŜƭŀǘƛƴƎ ǘƻ ƳŀǘǘŜǊǎ ǎǳŎƘ 

as land, water or the delivery of correctional, healthcare or other social services are not 

covered investment agreements and are not subject to ISDS under the investment agreements 

provision. 

¶ A country-specific exception means that Government decisions under the Overseas 

Investment Act to grant or decline consent for foreign investment are not subject to ISDS. This 

is relevant for investment authorisations under the Act ŀƴŘ ǇǊƻǘŜŎǘǎ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ 

to control approval of foreign investment in significant business assets, sensitive land and 

fishing quota.  

ISDS only applies to the investment obligations in TPP ς it cannot be used to challenge any other 

provisions in the Agreement.  

 

Including ISDS ensures security for New Zealand investors and avoids putting them at a relative 

disadvantage to other investors in TPP countries. This is particularly the case in relation to countries 

whose investment policies and legal systems have historically not been as robust as in New Zealand. 

 

¢ƘŜ LƴǾŜǎǘƳŜƴǘ /ƘŀǇǘŜǊΩǎ ǇǊƻǘŜŎǘƛƻƴǎ ŀǇǇƭȅ ǘƻ ŀƭƭ ǇƘŀǎŜǎ ƻŦ ŀƴ ƛƴǾŜǎǘƳŜƴǘΩǎ ƭƛŦŜŎȅŎƭŜ. This increases 

the level of protection afforded by the TPP Investment Chapter, including the possibility for an 

ƛƴǾŜǎǘƻǊ ǘƻ ōǊƛƴƎ ŀƴ L{5{ ŎƭŀƛƳ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ άǇǊŜ-ŜǎǘŀōƭƛǎƘƳŜƴǘέ ǇƘŀǎŜ ƻŦ ŀƴ ƛƴǾŜǎǘƳŜƴǘ όƛΦŜΦ ǘƘŜ 

period before an actual investment is made, where an investor is taking concrete steps to make an 

investment). This is different to New ZealandΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎ ǘƘŀǘ ƛƴŎƭǳŘŜ L{5{Σ ōǳǘ ǘƘƛǎ ŘƛŦŦŜǊŜƴŎŜ ƛǎ 

mitigated by a New Zealand-specific exclusion for decisions to grant consent, or decisions to decline 

to grant consent, under the Overseas Investment Act 2005 from ISDS and Dispute Settlement under 

Chapter 28.  

 

There are also provisions in the Investment Chapter which provide that ISDS tribunals must be 

constituted with sufficient expertise and jurisdiction to resolve claims appropriately. The 

transparency requirements of the Investment Chapter, such as the requirement for hearings to be 

open to the public and for ISDS decisions to be publicly available, will also help ensure integrity of 

the ISDS process.  
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 Disadvantages to New Zealand of entering TPP, Investment 4.8.2

The obligations of the Investment Chapter, as designed to facilitate and protect investment flows 

between TPP countries, would on the whole not create additional obligations for New Zealand. This 

is because existing agreements and customary international law are already reflected in 

New ZealandΩǎ ƛƴǾŜǎǘƳŜƴǘ ǇƻƭƛŎȅ ŀƴŘ ǊŜƎƛƳŜΦ ²ƘƛƭŜ ƻƴ ǘƘŜ ǿƘƻƭŜ there is benefit to New Zealand 

ŦǊƻƳ ƻǘƘŜǊ ŎƻǳƴǘǊƛŜǎ ǘŀƪƛƴƎ ƻƴ ¢ttΩǎ Investment Chapter obligations, there are two areas that could 

generate potential costs. These are the implications of the ISDS mechanism and changes to 

New ZealandΩǎ ƛƴǾŜǎǘƳŜƴǘ ǎŎǊŜŜƴƛƴƎ ǘƘǊŜǎƘƻƭŘǎ for significant business asset. In both areas, 

New Zealand was able to address these risks through specific reservations (non-conforming 

measures), exceptions and safeguards. The legal operation of these mechanisms is explained in 

more detail below (see also the Legal Obligations section below on the Investment Chapter).  

Investor -State Dispute Settlement  

The ISDS mechanism, while providing positive recourse for New Zealand investors in TPP countries, 

has the reciprocal potential consequence of an increased exposure of the New Zealand Government 

to ISDS claims. Even though ISDS has been included in many of New ZealandΩǎ ŜȄƛǎǘƛƴƎ ǘǊŀŘŜ ŀƴŘ 

investment agreements, it has never been utilised. However, the size of the TPP region and the 

potential number of new investors in New Zealand could increase the risk that New Zealand may 

face an ISDS claim (and the actual cost of responding to such a claim) in the future. This increased 

risk has been suggested by some commentators as potentially preventing future governments from 

taking regulatory action in areas of importance to New Zealand, such as for environmental 

objectives.  

 

There are several aspects of ISDS in TPP that are considered to provide sufficient mitigation to 

balance the advantages and disadvantages of ISDS as acceptable for the New Zealand Government. 

For example, consistent with ANZCERTA and the Australia-ASEAN-New Zealand C¢!Σ ¢ttΩǎ L{5{ 

provisions would not apply between New Zealand and Australia. Australia is responsible for three-

quarters of the total foreign direct investment from TPP countries into New Zealand. In other words, 

under the TPP Agreement, ISDS would not be available to three-quarters of all FDI from TPP 

countries in New Zealand. 

 

¢ttΩǎ safeguards, reservations (non-conforming measures) and exceptions that ensure New Zealand 

retains the ability to regulate for public health, the environment and other important regulatory 

objectives. Given a claim has never been made against a New Zealand Government under an 

international agreement, the actual costs of responding are unknown and, in any case, would 

depend on the substance of the claim itself. Despite this, there are several important features that 

would affect the likelihood of a claim successfully being brought, or that place upper limits on the 

possible cost of claims. For example: 

¶ If the claim is outside of jurisdiction, the New Zealand Government would have the 

opportunity to seek to resolve it through the compulsory consultation and negotiations 
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procedures25, which would consequently not cost a large amount to resolve. Additionally, 

where multiple cases are separately submitted with commonalities, the Investment Chapter 

provides for a tribunal to hear consolidated claims which would also reduce costs. Where 

New Zealand successfully defends a claim (and, as outlined below, States have been successful 

in the majority of cases) New Zealand would be able to seek costs from the unsuccessful 

investor claimant.  

¶ The Investment Chapter does not allow punitive damages to be awarded. This means any 

costs New Zealand might be required to pay would be limited to the actual damage suffered 

by an investor, and their legal fees.  

¶ In addition, it is important to note that ISDS does not change New ZealandΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ 

TPP, it simply provides an avenue for TPP investors to pursue a claim in the case a government 

has not met certain obligations. Similar resources would be involved defending a case if, for 

example, a TPP Government was asked by one of its investors and decided to pursue a remedy 

via State-to-State dispute settlement, or pursue the issue through the domestic avenues (such 

as the New Zealand courts).  

The TPP Investment Chapter deliberately includes certain safeguards to preserve the New Zealand 

DƻǾŜǊƴƳŜƴǘΩǎ ǊƛƎƘǘ ǘƻ ǊŜƎǳƭŀǘŜ and which seek to prevent unwarranted ISDS claims, including: 

¶ 9ȄŎŜǇǘƛƻƴǎ ǘƻ ǘƘŜ LƴǾŜǎǘƳŜƴǘ ŎƘŀǇǘŜǊΩǎ ǊǳƭŜǎ ǘƻ ƭƛƳƛǘ ǘƘŜ ǎŎƻǇŜ ƻŦ the chapter and therefore 

limit the scope of ISDS. For New Zealand, these exceptions cover important policy areas such 

as health and other public services, and the ongoing screening of foreign investment.  

¶ A provision that allows the Government to rule out ISDS challenges over tobacco control 

measures. The Government intends to exercise this provision. 

¶ Additional provisions that confirm Government action to implement legitimate public welfare 

measures, such as public health, safety and the environment, is very unlikely to constitute 

indirect expropriation.  

¶ The investment obligations in TPP have been drafted in a way that would impose a high 

burden of proof on investors to establish that a TPP government had breached obligations 

ǎǳŎƘ ŀǎ ΨŜȄǇǊƻǇǊƛŀǘƛƻƴΩ ƻǊ ΨƳƛƴƛƳǳƳ ǎǘŀƴŘŀǊŘ ƻŦ ǘǊŜŀǘƳŜƴǘΩΦ The investor has the burden of 

proving all elements of its claims under TPP.  

¶ Government action (or where the Government does not take an action) that is inconsistent 

ǿƛǘƘ ŀƴ ƛƴǾŜǎǘƻǊΩǎ ŜȄǇŜŎǘŀǘƛƻƴǎ ǿƛƭƭ ƴƻǘ ƛƴ ŀƴŘ ƻŦ ƛǘǎŜƭŦ ŎƻƴǎǘƛǘǳǘŜ ŀ ōǊŜŀŎƘ ƻŦ ǘƘŜ LƴǾŜǎǘƳŜƴǘ 

chapter leading to potential ISDS, even if there is loss or damage to the covered investment.  

¶ Government decisions not to issue, renew or maintain or decisions to modify or reduce 

subsidies or grants will not in and of itself constitute a breach of expropriation, or the 

minimum standard of treatment obligations leading to potential ISDS.  

                                                           
25 The consultation and negotiations processes are compulsory for any potential ISDS case. This provides an opportunity 

for any case to be resolved prior to it reaching a full arbitral hearing. 
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¶ As noted above, limiting the types of monetary awards and damages that can be made against 

the Government. The New Zealand Government cannot face claims for punitive damages and 

costs can also be awarded against an investor if their claim is ultimately unsuccessful.  

¶ In addition to existing arbitration procedures, the Government is expressly permitted to make 

a counterclaim and obtain damages when the investor is in the wrong under a covered 

investment agreement.  

¶ A number of provisions that allow TPP governments to issue binding interpretations on ISDS 

tribunals.  

¶ Provisions that mean hearings will be open to the public, and which allow tribunals to accept 

submissions from experts and the public.  

¶ Procedures and rules that limit the possibility of an ISDS claim being made in the first place. 

Claims must be submitted before three and a half years have passed, and the investor must 

initially enter into consultation and negotiations to attempt to resolve the claim with the 

New Zealand Government. Any preliminary objections from the Government, e.g. that the 

ŎƭŀƛƳ ƎƻŜǎ ōŜȅƻƴŘ ŀ ǘǊƛōǳƴŀƭΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻǊ ƛǎ ƳŀƴƛŦŜǎǘƭȅ ǿƛǘƘƻǳǘ ƭŜƎŀƭ ƳŜǊƛǘΣ Ƴǳǎǘ ōŜ 

resolved before the full arbitration commences.  

More fundamentally, however, the ISDS mechanism does not change the obligations of the TPP 

Investment Chapter. Ultimately it is these obligations, not the existence of an ISDS mechanism, that 

determine any constraints on regulation or policy. In this respect, the TPP Investment Chapter would 

not limit New ZealandΩǎ ŦǳƴŘŀƳŜƴǘŀƭ ƛƴǾŜǎǘƳŜƴǘ ŀƴŘ ǇǳōƭƛŎ ǇƻƭƛŎȅ ǎŜǘǘƛƴƎǎΦ  

New  Zealand  screening thresholds  

As part of a negotiated outcome on improved investment opportunities in other TPP Parties, 

New Zealand made some improved market access commitments. Under TPP, the threshold above 

which a non-government investor must get approval to invest significant business assets in 

New Zealand would increase from NZ$100 million to NZ$200 million for investors from TPP Parties.26 

(Note that non-government investors from Australia are already screened at a higher threshold, 

currently NZ$497 million, under ANZCERTA.) New Zealand would be unable to reduce this threshold 

in the future for TPP Parties. The increased threshold requires an amendment to the Overseas 

Investment Act 2005. Other than this specific threshold, TPP would not have any further implications 

or required amendments for the investments currently screened under the Overseas Investment Act 

2005. No changes would be required to the way New Zealand currently approves foreign investment 

in sensitive land (including farm land over five hectares) or fishing quotas. TPP rules do not provide 

the ability for a government to ban TPP nationals from buying property in New Zealand. Under TPP, 

however, New Zealand would be able to impose some types of new, discriminatory taxes on 

property and, as noted above, continue to require approval to require approval for foreign 

                                                           
26 Increasing the threshold on entry into force of TPP will also engage MFN commitments that New Zealand has under 

certain existing FTAs. The $200 million screening threshold for significant business assets would also have to be applied 
under relevant MFN provisions in existing agreements with China, Hong Kong, Chinese Taipei and Korea. This will need to 
be addressed in implementing legislation for TPP. 
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investments in sensitive land. New Zealand would also retain the flexibility to make the approval 

criteria under the Overseas Investment Act more or less restrictive. 

 

This new TPP threshold was judged to be acceptable for New ZealandΩǎ ƛƴǾŜǎǘƳŜƴǘ ǇƻƭƛŎȅ ōŜŎŀǳǎŜ ƻŦ 

the benefits for the perception of New ZealandΩs investment environment due to the reduction in 

compliance costs for some investment entering New Zealand, and the fact that Overseas Investment 

Office statistics indicate that no application relating solely to significant business assets (i.e. no 

sensitive land involved) has been declined for a number of decades. 

 

Beyond the Overseas Investment Act, New Zealand commitments under TPP are on the whole 

consistent with current law and practice, but could potentially limit New ZealandΩǎ ŦǳǘǳǊŜ ǇƻƭƛŎȅ 

flexibility. For example, New Zealand would make commitments not to impose performance 

requirements and in relation to senior management and boards of directors except in areas covered 

by specific Annex I and II reservations In New ½ŜŀƭŀƴŘΩǎ ƴŜƎŀǘƛǾŜ ƭƛǎǘ ǘƻ ¢tt (although New Zealand 

sees such obligations as a net advantage, and seeks such outcomes in FTAs). These Annex I and II 

reservations relate to sensitive areas of policy (including health, public education and social 

security), reflect the same types of exceptions New Zealand has included in previous FTAs, and on 

the whole are deemed to preserve appropriate future policy space.  

4.9 Cross-Border Trade in Services 

The Cross-Border Trade in Services Chapter seeks to facilitate the expansion of cross-border trade in 

services, including in sectors such as accountancy, construction, engineering and architecture 

services. Like a number of New ½ŜŀƭŀƴŘΩǎ ŜȄƛǎǘƛƴƎ C¢!ǎΣ TPP takes a broad approach to cross-border 

trade in services, with services covered unless specifically ŜȄŎƭǳŘŜŘ ƻǊ ƭƛǎǘŜŘ ƛƴ ŀ ŎƻǳƴǘǊȅΩǎ ǎŎƘŜŘǳƭŜ 

of non-conforming measures. The areas of government procurement, financial services and 

telecommunications are also covered by separate chapters under TPP.  

 

The manner in which market access commitments are made for services and investment in TPP is 

ǘƘǊƻǳƎƘ ŀ ΨƴŜƎŀǘƛǾŜ ƭƛǎǘΩ ŦǊŀƳŜǿƻǊƪΦ ¢Ƙƛǎ ŦƻǊƳŀǘ ǇǊƻǾƛŘŜǎ ŜȄǇƻǊǘŜǊǎ ŀƴŘ ƛƴǾŜǎǘƻǊǎ ŀ ǎƛƳǇƭŜ ǿŀȅ ǘƻ 

determine whether the services and investment chapters apply to their area of business in another 

¢tt ƳŀǊƪŜǘΦ ¦ƴŘŜǊ ŀ ΨƴŜƎŀǘƛǾŜ ƭƛǎǘΩ ŀǇǇǊƻŀŎƘΣ tŀǊǘƛŜǎ ŎƻƳƳƛǘ ǘƻ ǇǊƻǾƛŘŜ ƳŀǊƪŜǘ ŀŎŎŜǎǎ ŜȄŎŜǇǘ ƛƴ 

ŀǊŜŀǎ ǿƘŜǊŜ ǊŜǎǘǊƛŎǘƛƻƴǎ ŀǊŜ ƭƛǎǘŜŘ ƛƴ ƛƴŘƛǾƛŘǳŀƭ tŀǊǘƛŜǎΩ ǎŜǊǾƛŎŜǎ ŀƴŘ ƛƴǾŜǎǘƳŜƴǘ ǎŎƘŜŘǳƭŜǎΦ ¢ƘŜǎŜ 

ǊŜǎǘǊƛŎǘƛƻƴǎ ŀǊŜ ƪƴƻǿƴ ŀǎ Ψƴƻƴ-ŎƻƴŦƻǊƳƛƴƎ ƳŜŀǎǳǊŜǎΩ ƻǊ ΨǊŜǎŜǊǾŀǘƛƻƴǎΩΦ 9ŀŎƘ ŎƻǳƴǘǊȅΩǎ ΨƴŜƎŀǘƛǾŜ ƭƛǎǘΩ 

has two parts: Annex I and Annex II: 

¶ Annex I sets out existing measures (laws, regulations, decisions, practices and procedures) 

that TPP Parties retain the right to maintain in their present form. Such measures may restrict 

the access of foreign service suppliers or investors, or may discriminate in favour of domestic 

ǎŜǊǾƛŎŜ ǎǳǇǇƭƛŜǊǎ ƻǊ ƛƴǾŜǎǘƻǊǎΦ ¢ƘŜǎŜ ŜȄƛǎǘƛƴƎ ƳŜŀǎǳǊŜǎ ŀǊŜ ǎǳōƧŜŎǘ ǘƻ ŀ ΨǊŀǘŎƘŜǘΩ ŎƭŀǳǎŜΦ ¢Ƙƛǎ 

means that TPP Parties commit to automatically extend the benefits of any future 

autonomous liberalisation of these measures to all other TPP countries. Measures in Annex I 

capture the current level of access provided in a market and cannot be made more restrictive 

in the future. 
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¶ Annex II lists reservations for sectors and activities where TPP Parties reserve the right to 

maintain existing discriminatory measures and/or adopt new or more discriminatory 

measures in the future. The ratchet clause does not apply to any measure covered by Annex II. 

In other words, if a TPP Party does not list any restrictions for a particular industry sector it means 

that Party is committed to not applying any measures that would be inconsistent with certain 

Chapter obligations, such as, discriminatory practices that favour local investors or service suppliers, 

and is committing to keep that market open for TPP exporters and investors. 

 Advantages of entering TPP, Services 4.9.1

Services are critical to New ZealandΩǎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƳǇŜǘƛǘƛǾŜƴŜǎǎΣ ŀŎŎƻǳƴǘƛƴƎ ŦƻǊ 64 percent of 

GDP (NZ$140 billion in 2014), with exports worth NZ$17.7 billion (around a quarter of total exports). 

Nearly half these exports go to TPP countries. Commercial services, including knowledge intensive 

services such as ICT, audio visual and consultancy services, are valued at NZ$4.6 billion (or 7% of 

exports). According to the New Zealand Productivity Commission27, the service sector contributes to 

over 52% of the value of our exports (some NZ$35 billion), reflecting the contribution of embedded 

services such as logistics, software, finance and design to the final value of our exports (goods 

included).  

 

Entering TPP would make it easier for New Zealand service exporters ς such as providers of 

professional, business, education, environmental, transportation and distribution services ς to 

exploit new opportunities and increase their competitiveness and profitability. Improved 

commitments for services (and investment) are also important for many New Zealand goods 

exporters, which increasingly look to undertake services related activities to support their 

international business (such as establishing an in-market presence, forming commercial partnerships 

and providing after-sales service). Increased services trade can increase productivity through greater 

specialisation and agglomeration and by increasing the level of competition in the domestic market. 

Exporters gain from improved access to larger markets in the TPP region, while consumers gain 

access to a wider variety services. 

 

On the import side, TPP would help to integrate New Zealand into regional supply chains and to 

overcome the distance that currently acts as a barrier to information flows. This would increase 

opportunities for knowledge and technology transfer and reduce the deterrent effect that 

New ZealandΩǎ ǎƳŀƭƭ ƳŀǊƪŜǘ Ƴŀȅ ŎǳǊǊŜƴǘƭȅ ƘŀǾŜ ƻƴ ŜȄǇŀƴǎƛƻƴ ƻŦ ǎŜǊǾƛŎŜǎ ƛƳǇƻǊǘǎ.  

 

The cost to New Zealand services exporters of not entering TPP would be being placed at a 

competitive disadvantage against other TPP exporters that enjoy preferential advantage in TPP 

markets.  

                                                           
27

 Productivity Commission, Boosting productivity in the services sector, May 2014. 
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Regulatory framework  

The Cross Border Trade in Services Chapter would support growth for New ZealandΩǎ ǎŜǊǾƛŎŜǎ ǎŜŎǘƻǊǎ 

by including provisions relating to non-discrimination and market access. Other than where 

exceptions apply or countries have specific restrictions, New Zealand services and service suppliers 

ǿƻǳƭŘ ōŜ ŜƴǘƛǘƭŜŘ ǘƻ Ŝǉǳŀƭ ǘǊŜŀǘƳŜƴǘ ƛƴ άƭƛƪŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎέ ŀƴŘ ¢tt ŎƻǳƴǘǊƛŜǎ Ŏŀƴƴƻǘ ƛƳǇƻǎŜ 

quantitative restrictions that would lock out service suppliers from their markets. The inclusion of 

άƳƻǎǘ-favoured-ƴŀǘƛƻƴέ όaCb ς requiring a TPP country to extend to TPP Parties the best level of 

access it might offer in the future to any non-TPP country) would help to ensure that the competitive 

position in the TPP region of New Zealand exports is not eroded over time. These core obligations 

are supported by other disciplines such as a prohibition on requiring a local presence, and provisions 

to enable the free transfer of payments. In combination, the Chapter aims to reduce barriers to 

entry into TPP markets.  

 

¢ƘŜ /ƘŀǇǘŜǊΩǎ ŎƻƳƳƛǘƳŜƴǘǎ ƻƴ ŘƻƳŜǎǘƛŎ ǊŜƎǳƭŀǘƛƻƴ ŀǊŜ ŘŜǎƛƎƴŜŘ ǘƻ complement market access 

commitments by ensuring that domestic regulation in TPP countries related to the authorisation, 

licensing and qualification procedures does not operate as a barrier to services trade.  

 

These obligations are supported by improved market access commitments over and above existing 

GATS and FTA commitments, made by a number of TPP countries, including for commercial services 

and in the education sector. Examples of these market access commitments that are expected to 

provide direct benefit to these sectors include, for example:   

¶ Global supply chain related services: transportation, warehousing, distribution and retail are 

important services when getting goods to market. TPP Parties have agreed not to restrict 

foreign participation in warehousing, distribution and retail services (with limited exceptions), 

while access to transportation related sectors (land, sea, air related services and rail) will also 

be significantly improved. 

¶ Education services: New Zealand providers would have improved access to the private 

education service markets of new FTA partners (Canada, Japan, Mexico, Peru and the US) and 

business and second-language training services in Chile and Viet Nam. These provide further 

opportunities for New ZealandΩǎ ƎǊƻǿƛƴƎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŜŘǳŎŀǘƛƻƴ ǎŜŎǘƻǊ. 

Education is one of the New ZealandΩǎ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘ ǎŜǊǾƛŎŜǎ ŜȄǇƻǊǘ ǎŜŎǘƻǊǎ. The TPP region 

has not traditionally been a strong source of New ZealandΩǎ ŜŘǳŎŀǘƛƻƴ ǎŜǊǾƛŎŜǎ ŜȄǇƻǊǘǎΣ 

accounting for less than 20% of New ZealandΩǎ NZ$2.3 billion global 2014 education services 

exports.28 This presents a potential growth opportunity, in particular for large purchasers of 

New Zealand education services in the TPP region that do not have existing FTAs with 

New Zealand: in 2014, New Zealand exported NZ$278 million of education services to Japan, 

and around NZ$50 million to the US.  

                                                           
28 Note that Australia is not counted in New ZealandΩǎ ŜŘǳŎation services export statistics, as students from the two 

countries pay domestic fees.  
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¶ Accountancy services: New Zealand accountants and accounting firms would have greater 

access to provide services in TPP countries. Some limited exceptions do exist, such as a 

requirement to have a local commercial presence in Viet Nam. 

¶ Other professional services: New Zealand professionals would benefit from improved 

commitments in a wide range of sectors such as engineering, architecture, management 

consultancy and foreign legal services. While the provision of services across TPP countries is 

subject to certain local professional standards and licensing requirements, New Zealand would 

benefit from TPP commitments not to discriminate or impose quantitative restrictions in these 

sectors. 

¶ Agriculture services: New commitments would support the commercial opportunities that 

exist in the region for New Zealand agriculture, hunting and forestry service suppliers. 

Together with gains on goods, investment and visa access, this paves the way for regional 

expansion in an area of New Zealand expertise. 

¶ Environmental services: Improved commitments for environmental services, particularly in the 

US where significant improvements to existing WTO commitments have been made. 

 Disadvantages of entering TPP, Services 4.9.2

¢ƘŜ /ƘŀǇǘŜǊΩǎ ǊǳƭŜǎ ŀǊŜ ŘŜǎƛƎƴŜŘ ǘƻ ŦŀŎƛƭƛǘŀǘŜ ǘƘŜ ŜȄǇŀƴǎƛƻƴ ƻŦ ǘƘŜ ǎŜǊǾƛŎŜǎ ǘǊŀŘŜΣ ŀƴŘ ƛƴ ŘƻƛƴƎ ǎƻ 

impose certain obligations on Parties. Some countries may face adjustment costs and the need for 

reform to meet the level of services trade liberalisation under TPP. For New Zealand, these 

obligations would be relatively low-cost to fulfil, as our domestic regulatory regime already operates 

in an open and non-trade restrictive way.  

 

New ZealandΩǎ ƭƛǎǘǎ ƻŦ ƴƻƴ-conforming measures preserve the ability of New Zealand to maintain 

monopoly service provision in certain areas, for example, with respect to the promotion of film and 

television production in New Zealand.  

 

Public services provided in the exercise of governmental authority, and social services such as 

healthcare and public education, are also excluded from the scope of New ZealandΩǎ market access 

commitments in TPP.  

4.10 Financial Services 

The Financial Services Chapter of TPP will establish a framework of rules governing the cross-border 

trade in financial services among TPP Parties. The TPP is the first time that New Zealand has included 

a separate chapter of commitments on financial services in an FTA. The Chapter is closely connected 

to the Cross-Border Trade in Services and Investment Chapters. Financial services are an important 

underlying service that is essential for all international trade and investment.  

 

Investment-related provisions in the Financial Services Chapter will apply to each TPP Party 

according to its negative list ǎŎƘŜŘǳƭŜ ƻŦ άƴƻƴ-ŎƻƴŦƻǊƳƛƴƎ ƳŜŀǎǳǊŜǎέ. This is New ZealandΩǎ 

preferred format, as it provides a simple outcome for businesses: each TPP country will apply 
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ChaǇǘŜǊ ŎƻƳƳƛǘƳŜƴǘǎ ǘƻ ŜǾŜǊȅ ŀǊŜŀΣ ŜȄŎŜǇǘ ǘƘƻǎŜ ƛƴ ǘƘŜ άƴŜƎŀǘƛǾŜ ƭƛǎǘέ ƻŦ ƴƻƴ-conforming 

measures. Under TPP, the list of non-conforming measures under the Cross-Border Trade in Services 

and Investment Chapters applies to the Financial Services Chapter where relevant, reflecting the 

close relationship between financial services, general trade in services and investment. The separate 

financial services non-conforming measures are listed in two sections: 

¶ Section A: sets out existing measures (laws, regulations, decisions, practices and procedures) 

that the TPP Party retains the right to maintain in their present form (but not make more 

restrictive). Such measures may restrict the access of foreign financial service suppliers or 

investors, or may discriminate in favour of domestic service suppliers or investors. These 

ŜȄƛǎǘƛƴƎ ƳŜŀǎǳǊŜǎ ŀǊŜ ŀƭǎƻ ǎǳōƧŜŎǘ ǘƻ ŀ ΨǊŀǘŎƘŜǘΩ ŎƭŀǳǎŜΣ ǊŜǉǳƛǊƛƴƎ ǘƘŜ ¢tt tŀǊǘȅ ǘƻ 

automatically extend the benefits of any future liberalisation of these measures to all other 

TPP countries.  

¶ Section B: lists reservations for sectors and activities where the TPP Party has reserved the 

right to maintain existing discriminatory measures and/or adopt new or more discriminatory 

measures in the future. The ratchet clause does not apply to any measure covered by Section 

B. 

Commitments to allow the provision of financial services from one TPP country into another (cross-

border supply) are limited to a prescribed set of activities, set out in a separate annex of country-

specific commitments.   

 Advantages to entering TPP, Financial Services 4.10.1

New Zealand sold NZ$136 million of financial services to the TPP region in 2014, the majority of 

which was NZ$99 million to Australia. (Total imports of financial services from TPP were NZ$132 

million.) These exports were a relatively small proportion of the total NZ$670 million of financial 

services New Zealand exported in 2014, indicating potential for increased exports to other TPP 

markets. The framework of rules provided by the Financial Services Chapter would help grow our 

ŜȄǇƻǊǘŜǊǎΩ ŀŎǘƛǾƛǘȅ ƛƴ ǘƘŜ ¢tt ǊŜƎƛƻƴΦ  

 

The Chapter includes a market access commitment requiring TPP countries ensure access to their 

markets for New Zealand financial service suppliers by, among other things, not imposing 

quantitative restrictions on the number of financial institutions; the value of transactions; or by 

requiring a particular type of legal entity or joint venture to provide the service. The /ƘŀǇǘŜǊΩǎ 

commitments also ensures that once established as a financial service provider, a New Zealand 

exporter would not be disadvantaged compared to other providers of the same or similar services 

under TPP, subject to limited exceptions. New obligations relating to portfolio management and 

electronic card payment services, which reflect existing New Zealand policy, will also reduce barriers 

to trade for New Zealand suppliers in TPP markets.  

 

Specific commitments are also included in the Chapter that will promote transparency, which is 

particularly important in the financial services sector given that regulation is often highly technical.  
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Opportunities to grow New Zealand exports in a number of TPP markets that have high-growth 

potential, particularly in South East Asia, would be undermined if New Zealand did not enter TPP. 

New Zealand firms would have to rely on existing FTAs or the WTO framework where New ZealandΩǎ 

liberal commitments are not in all cases matched by the TPP Parties.  

 Disadvantages to entering TPP, Financial Services 4.10.2

New Zealand already has an open and transparent financial services policy regime. This, together 

with the policy space preserved under TPP to regulate for prudential reasons, means there would be 

little policy risk and minimal disadvantage for New Zealand to enter TPP with respect to Financial 

Services. Like the WTO and all New Zealand FTAs, TPP preserves policy space to apply any form of 

prudential regulation, such as laws or regulations to protect investors and depositors, or to ensure 

the integrity and stability of the financial system more broadly. Further exceptions are included in 

New ZealandΩǎ non-conforming measures schedule (as outlined in the legal obligations section of 

this NIA). This includes New Zealand-specific exceptions that apply to new commitments in TPP, such 

as a requirement to provide subsidies to all financial institutions incorporated in New Zealand on a 

non-discriminatory basis.29 

 

¢ƘŜ CƛƴŀƴŎƛŀƭ {ŜǊǾƛŎŜǎ /ƘŀǇǘŜǊ ŀǇǇƭƛŜǎ ǘƘŜ LƴǾŜǎǘƳŜƴǘ /ƘŀǇǘŜǊΩǎ ƛƴǾŜǎǘƻǊ-State dispute settlement 

(ISDS) mechanism to certain investment-related obligations that are incorporated into the Financial 

Services Chapter. However, in a number of ways, the application of ISDS to financial services is more 

limited in TPP than existing New Zealand FTAs with ISDS. In addition, the Financial Services Chapter 

includes a special procedure which countries can invoke for any claims involving regulation subject 

to financial services exceptions (Article 11.11), including the exception for prudential regulation. In 

such cases, a government can require that a determination of whether or not the financial services 

exceptions apply be decided by a state-to-state dispute settlement process, not ISDS. The procedural 

and substantive safeguards built into the TPP ISDS mechanism also apply to any ISDS claims involving 

financial services. (See Investment and ISDS legal obligations sections of this NIA.) 

4.11 Temporary Entry 

The Temporary Entry Chapter will enhance access into TPP countries for business persons engaged 

in trade in goods, the supply of services, and the conduct of investment activities. It is designed to 

assist individuals and businesses taking up the commercial opportunities offered by various aspects 

of TPP. Importantly, the Chapter does not apply to people seeking employment in New Zealand or to 

immigration matters, such as citizenship or permanent residency applications.  

 

The Temporary Entry Chapter operates based on country-specific commitments set out in Annex 12-

A. 9ŀŎƘ ŎƻǳƴǘǊȅΩǎ !ƴƴŜȄ ǎǇŜŎƛŦƛŜǎ ǘƘŜ ŎƻƴŘƛǘƛƻƴǎ ŀƴŘ ƭƛƳƛǘŀǘƛƻƴǎ ŦƻǊ Ŝƴǘry and temporary stay 

ǇǊƻǾƛŘŜŘ ǘƻ ¢tt ŎƻǳƴǘǊƛŜǎ όŀ ΨǇƻǎƛǘƛǾŜ ƭƛǎǘΩ ƻŦ ŎƻƳƳƛǘƳŜƴǘǎύ.  

                                                           
29

 In respect to subsidies, these exceptions mean that New Zealand retains the ability to maintain or implement new 

subsidies that discriminate on prudential grounds, or discriminatory subsidies to government-owned or controlled financial 
service providers, or any entity that is systemically important to the financial market in New Zealand.    



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force 

and not entering into force for New Zealand  

Trans -Pacific Partnership  (TPP) National Interest Analysis  

Page 64  

 Advantages of entering TPP, Temporary Entry 4.11.1

The Chapter commits all TPP Parties to provide streamlined and transparent procedures for 

temporary entry applications, including a requirement to publish explanatory information on the 

requirements for temporary entry and the typical timeframes for application in each country. This 

type of increased information should assist New Zealand business people when doing business in all 

TPP countries. A majority of TPP countries have made additional positive commitments on 

temporary entry, beyond existing commitments made in GATS and some of New ZealandΩǎ ŜȄƛǎǘƛƴƎ 

FTAs (particularly AANZFTA, which covers Brunei, Singapore, Viet Nam and Malaysia).  

 

The US has not made positive list commitments on temporary entry under TPP, consistent with its 

approach to most international agreements. New Zealand sought improved temporary entry access 

from the US under TPP, given current preferential levels of access already offered to several of our 

key competitors under US policy (New Zealand is one of only four OECD countries without this). TPP 

leaves open the opportunity for the US to make commitments in the future. The Committee on 

Temporary Entry will meet to consider opportunities for the TPP Parties to further facilitate 

temporary entry of business persons.  

 

This means conditions for entry into the US are not altered by TPP. Conditions are also not altered 

for entry into Australia because New Zealanders enjoy separate preferential access under 

ANZCERTA.  

 

The commitments are particularly important for providers of professional services, such as 

accountants and architects, where services are provided predominantly by travelling to meet clients. 

Some TPP Parties, including New Zealand, require reciprocal access or impose conditions and 

limitations on access granted under TPP. If New Zealand was not a member of TPP, New Zealand 

businesses would not get the benefit of these trade-facilitating outcomes, and would remain subject 

to existing rules in each TPP country.  

 Disadvantages of entering TPP, Temporary Entry 4.11.2

No net disadvantages for New Zealand would stem from this Chapter.  New Zealand's country-

specific temporary entry commitments in TPP are based on existing commitments in New ½ŜŀƭŀƴŘΩǎ 

FTAs with ASEAN and Malaysia, and are consistent with current policy settings related to business 

visitors, intra-corporate transferees, installers of services and independent professionals. 

New ½ŜŀƭŀƴŘΩǎ ƳŀǊƪŜǘ ŀŎŎŜǎǎ ŎƻƳƳƛǘƳŜƴǘǎ ǳƴŘŜǊ ¢tt ǿƻǳƭŘ not affect New ½ŜŀƭŀƴŘΩǎ ǎǇŜŎƛŦƛŎ 

licensing and other requirements (i.e. professional codes of conduct) for business people from TPP 

countries. The Chapter specifically provides that there is no recourse to dispute settlement under 

TPP for refusal to grant temporary entry.  

4.12 Telecommunications 

Further to other Chapters that would apply to the provision of telecommunication services (for 

example the Cross-Border Trade in Services and Investment Chapters), the TPP Telecommunications 



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force 

and not entering into force for New Zealand  

Trans -Pacific Partnership  (TPP) National Interest Analysis  

Page 65   

Chapter sets out regulatory disciplines to underpin effective market access and competitive markets 

in telecommunications services in the TPP area. 

 

The Chapter builds on the disciplines developed in the GATS Telecommunications Annex and Basic 

Telecommunications Reference Paper and the Annex on telecommunications regulatory disciplines 

in AANZFTA. The Chapter recognises that the telecommunications sector is both an important 

infrastructure enabler for trade in other goods and services, as well as a distinct services sector in its 

own right. The TPP Telecommunications Chapter extends and updates these regulatory disciplines to 

reflect the developments in approaches to the regulation of markets since the conclusion of the 

GATS in the 1990s. 

 

All the disciplines in the Chapter are assessed as consistent with current New Zealand regulatory 

settings. In particular, the Chapter acknowledges that regulatory needs and approaches will differ 

market to market and that each TPP Party may determine how best to implement its obligations 

under the Chapter. This reaffirms the flexibility for New Zealand to apply its competition-based 

approach to regulatory intervention in the market, where intervention is considered on a case-by-

case basis. 

 

The chapter contains commitments providing for: 

¶ Access to and use of public telecommunications services (in recognition of the importance 

public telecommunication services play as vital infrastructure for business enterprises). These 

provisions are based on the GATS Telecommunications Annex; 

¶ Inter-connection and access to technical equipment or facilities required to provide 

telecommunications services (including access to numbers, number portability, re-sale, 

unbundling of network elements, leased circuits, co-location of equipment and access to 

poles, ducts, conduits, rights of way and international submarine cable landing stations). 

These provisions build on and update the GATS Basic Telecommunications Reference Paper to 

provide the conditions for effective market entry for telecommunications suppliers; 

¶ Transparency - the chapter sets out expectations regarding transparency in the formulation 

and implementation of regulatory measures in the telecommunications sector, as well as with 

respect to any licensing requirements applied to telecommunications suppliers. 

 Advantages of entering TPP, Telecommunications 4.12.1

Joining TPP would provide a clear indication to international service suppliers and investors that 

New Zealand has in place a pro-competitive regulatory framework in the telecommunications sector 

that is consistent with international practice and focussed on the long-term benefits to end-users of 

telecommunications services. This forms part of the environment that supports the attraction of 

leading technology, capable of generating wider economic development in New Zealand. 

 

The Telecommunications Chapter would also benefit New Zealand services suppliers interested in 

providing services in TPP markets by providing a common set of expectations regarding the 

regulatory issues capable of affecting market access in the telecommunications sector. 
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The Chapter includes provisions to assist TPP Parties to address the issue of the high cost of 

international mobile roaming. This is a significant practical issue for business and consumers in 

ǘƻŘŀȅΩǎ Ǝƭƻōŀƭƭȅ ƛƴǘŜǊ-connected world. New Zealand worked actively with TPP Parties to highlight 

the issue and seek suitable arrangements to enable Parties to pursue options to deal with the issue. 

 

The Chapter also includes an explicit recognition that different jurisdictions take different 

approaches to regulation, including that some have a tradition of using ex-ante regulation, while 

others ς including New Zealand ς adopt a combination of approaches aimed at maximising efficiency 

in relation to the size and competitive conditions of our market. 

 

While in a few areas, a limited number of TPP Parties ς Viet Nam, Brunei, Malaysia, Peru and Chile ς 

have taken out transition periods or indicated modifications to the way in which they will apply 

certain provisions, these are not extensive and have been assessed as not having a significant 

commercial impact. Similarly the annexes attached by the US and Peru that exempt certain small 

scale rural telecommunications suppliers from particular provisions in the chapter were also 

determined not to be commercially significant. (New ZealandΩǎ ǊǳǊŀƭ ǎǳǇǇƭȅ ƻōƭƛƎŀǘƛƻns are placed on 

the companies Chorus and Spark under a Universal Service Obligation, and both suppliers comply 

with the relevant provisions of this chapter, so a comparable exemption is not required.) 

 Disadvantages of entering TPP, Telecommunications 4.12.2

Though joining the TPP would entail undertaking regulatory disciplines that go beyond current 

New Zealand commitments under the GATS and AANZFTA, these are assessed as consistent with 

current New Zealand regulatory settings governing the telecommunications sector. In particular, as 

noted above, the Chapter acknowledges that regulatory needs and approaches will differ market to 

market and that each TPP Party may determine how best to implement its obligations under the 

Chapter. 

4.13 Electronic-Commerce  

New Zealand recognises the potential of electronic commerce to generate opportunities for 

economic growth and development, and has included e-commerce chapters in four previous FTAs. 

The TPP Electronic Commerce Chapter aims to promote the adoption of domestic frameworks 

capable of building confidence among e-commerce users, as well as avoiding the imposition of 

unnecessary barriers to the use and development of e-commerce. 

 

TPP provisions concerning the establishment of domestic legal frameworks governing electronic 

transactions are consistent with internationally developed model frameworks and support consumer 

confidence in e-commerce. The Chapter also contains provisions covering electronic authentication 

and signatures, online consumer protection, the protection of personal information of the users of 

e-commerce, unauthorised commercial electronic messages, and which recognise the value of 

cooperation on cybersecurity matters. A second group of provisions aims to minimise unnecessary 

barriers to e-commerce:  encouraging the adoption of paperless trading, prohibiting customs duties 



Section 4: Advant ages and disadvantages to New Zealand of the treaty entering into force 

and not entering into force for New Zealand  

Trans -Pacific Partnership  (TPP) National Interest Analysis  

Page 67   

on electronic transmissions between the Parties, requiring non-discriminatory treatment of digital 

products and minimising unnecessary barriers relating to the cross-border transfer of information by 

electronic means, the location of computing facilities, and access to source code. 

 

The Chapter also contains a set of principles recognising the importance of access to and use of the 

internet for e-commerce, as well as a cooperation section enjoining the Parties to work together to 

assist SMEs to utilise e-commerce, to encourage the private sector to develop methods of self-

regulation capable of fostering e-commerce, and exchanging information on e-commerce issues 

covered under the chapter.  

 Advantages to entering TPP, E-commerce 4.13.1

Connectivity is a crucial driver of New ZealandΩǎ ŜŎƻƴƻƳƛŎ ƎǊƻǿǘƘΦ !ǎ ŀ ǎƳŀƭƭΣ ƻǇŜƴ ŜŎƻƴƻƳȅ ƘƛƎƘƭȅ 

dependent on trade, information and communications technology (ICT) has helped us connect 

economically and socially to the world. The ICT sector (which is one part of the broader area of 

electronic commerce) plays a significant role in our economy. Valued at NZ$23.5 billion, it 

represented roughly 11% of New ZealandΩǎ D5t ƛƴ нл14. ICT sector exports (goods and services) 

were worth NZ$1.7 billion in 2014, an 8 percent increase from 2012. More importantly, the ICT 

sector is an enabler, underpinning the development and profitability of New ZealandΩǎ ǎŜǊǾƛŎŜǎ 

sector more broadly.  

 

New Zealand has consistently advocated the extension of the WTO moratorium covering Customs 

Duties on Electronic Transactions, and has agreed to make the non-imposition of customs duties on 

electronic transactions permanent with several of its trading partners to date, including Thailand and 

Chinese Taipei. Entering into TPP would provide certainty for New Zealand users of e-commerce, 

including New Zealand exporters who conduct their business online, that TPP Parties would not 

move to impose customs duties on electronic transactions. This represents a significant step towards 

the realisation of a permanent commitment by all WTO members not to impose customs duties on 

electronic transactions.  

 

The Chapter includes clear acknowledgement of the importance of consumer protection, the 

protection of personal information of users of electronic commerce, and ensures Parties will have 

measures in place to deal with unsolicited commercial electronic messages (SPAM). In 

New ZealandΩǎ ŎŀǎŜΣ ǿŜ ŀƭǊŜŀŘȅ ƳŜŜǘ ǘƘŜǎŜ ƻōƭƛƎŀǘions through our broader regulatory framework 

covering privacy, consumer protection and problems associated with SPAM. New Zealand would 

benefit from joining TPP in this area through the signalling effect of the importance placed on key 

principles in these areas, as some of the other TPP Parties have different approaches to these issues. 

These provisions also benefit New Zealand exporters through helping to build public confidence in 

the use of e-commerce. 

 

There are new provisions in the Chapter on cross-border transfer of information by electronic means 

and on location of computing facilities that contain important principles recognising the value of 

information flows and the development of new technologies and services such as cloud computing, 

for the growth of innovative and cost-effective approaches to the delivery of business services. This 
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is of benefit to New Zealand companies engaged in a wide range of innovative industries that rely on 

the transfer of information and on computing facilities and services. At the same time, these 

provisions uphold the GovernmentΩǎ ŀōƛƭƛǘȅ ǘƻ ǘŀƪŜ ƳŜŀǎǳǊŜǎ ŀŦŦŜŎǘƛƴƎ ǘƘŜ ŎǊƻǎǎ-border transfer of 

information by electronic means, or the location of computing facilities in the event that public 

policy issues arise (e.g. from new uses of technology). These enable TPP Parties to adopt measures 

needed to achieve a legitimate public policy objective, provided such measures are not applied in an 

arbitrary or unjustifiably discriminatory way; are not required to achieve the public policy objective 

and do not constitute a disguised restriction on trade. 

 Disadvantages to entering TPP, E-Commerce 4.13.2

The Chapter includes provisions on the non-discriminatory treatment of digital products. These are 

new for New Zealand and have not been extensively tested in other agreements. New Zealand has 

ensured that the Chapter would permit the continuation of current policy settings to encourage 

creativity and cultural expression, in particular through an exception that enables continued 

targeted use of government subsidies or grants to encourage New Zealand creative content. These 

new commitments sit alongside New ZealandΩǎ ŜȄƛǎǘƛƴƎ ŎƻƳƳƛǘƳŜƴǘǎ ƛƴ ǊŜǎǇŜŎǘ ƻŦ production, 

distribution, exhibition and broadcasting of audio-visual works made during the WTO Uruguay 

Round. These provide non-discriminatory treatment to the service suppliers of other WTO members, 

apart from the general exceptions and the specific reservations that were taken out in 

New ZealandΩǎ D!¢{ ǎŎƘŜŘǳƭŜΦ 

 

The Chapter covers a range of newer areas that go beyond the focus that New Zealand has usually 

taken in previous electronic commerce chapters, which concentrated particularly on the specific 

trade issues that arise in the distinctive e-commerce environment, such as the promotion of 

paperless trading and provisions for the recognition of electronic signatures. TPP would extend this 

coverage, for example to digital products, internet interconnection charge sharing, cooperation on 

cybersecurity, provisions on source code and the location of computing facilities. These provisions 

have been negotiated to sit within New ZealandΩǎ ŎǳǊǊŜƴǘ ǇƻƭƛŎȅ ǎŜǘǘƛƴƎǎ ŀƴŘ ǘƻ ǊŜŦƭŜŎǘ ŀ ōŀƭŀƴŎŜŘ 

approach to addressing the interests of New Zealand business and consumers in taking full 

advantage of the opportunities available in the digital age, as well as incorporating any safeguards 

required to protect the interests of users of e-commerce in areas such as privacy, security and 

confidentiality.  

4.14 Government Procurement 

The TPP Government Procurement30 Chapter sets out rules by which companies can compete for 

government contracts. Its aim is to provide open, transparent and competitive procurement 

whereby companies from other TPP countries are afforded treatment equal to the treatment given 

to domestic suppliers in bidding for government procurement contracts covered by the chapter.  

 

                                                           
30 Government procurement is the acquisition of goods and services by government entities from third parties to fulfil 

their public functions.  
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9ŀŎƘ ¢tt ŎƻǳƴǘǊȅ Ƙŀǎ ƴŜƎƻǘƛŀǘŜŘ ŀ ά{ŎƘŜŘǳƭŜ ƻŦ /ƻƳƳƛǘƳŜƴǘǎέ ǘƘŀǘ ǎŜǘǎ ƻǳǘ ƎƻǾŜǊƴƳŜƴǘ ŜƴǘƛǘƛŜs, 

procurement activities, and minimum value thresholds that together determine what contracts are 

ǎǳōƧŜŎǘ ǘƻ ǘƘŜ ŎƻƳƳƛǘƳŜƴǘǎ ƛƴ ǘƘŜ /ƘŀǇǘŜǊΦ ¢Ƙƛǎ ƛǎ ǘƘŜ άŎƻǾŜǊŜŘ ǇǊƻŎǳǊŜƳŜƴǘέΦ /ƻǾŜǊŀƎŜ ƻŦ 

Government Procurement under the Schedules of Commitments includes central government 

(typically ministries and departments) and other government entities (such as state-owned 

enterprises), with some countries including also sub-central government. Some TPP Parties will also 

have transitional and delayed implementation provisions in certain areas. 

  

TPP includes a commitment to undertake further negotiation three years after the Agreement 

comes into force with a view to achieving expanded coverage. Under this commitment, TPP Parties 

may agree that these future negotiations include sub-central coverage31 (although it is possible that 

for Parties that administer the kinds of procurement at the central level of government that other 

Parties may administer by sub-central entities, these negotiations may involve commitments at the 

central level of government rather than at the sub-central level).  

 Advantages to entering TPP, Government Procurement 4.14.1

The Government Procurement Chapter would provide New Zealand businesses significant new 

business opportunities, in the form of guaranteed access to covered government contracting 

opportunities in TPP countries. These markets are substantial ς in most developed countries 

government procurement typically represents 14-20 percent of GDP (OECD estimates). (The 

New Zealand State sector spends approximately NZ$30 billion on goods and services, including 

infrastructure, each year ς around 13% of GDP.) Covered government contracts include a wide range 

of goods and services in a variety of sectors including health, education, housing, transport, public 

utilities and construction. This would provide opportunities for New Zealand to further diversify its 

exports.  

 

The most significant new opportunities for New Zealand exporters would be in the four countries 

with which we do not have existing government procurement commitments32: Malaysia, Mexico, 

Peru and Viet Nam. Malaysia and Viet Nam have typically not included government procurement in 

their FTAs, so TPP would allow New Zealand companies to be amongst the first international 

suppliers to secure preferential access to these markets. ό²ƛǘƘ ǘƘŜ ŜȄŎŜǇǘƛƻƴ ƻŦ άhǘƘŜǊ /ƻǾŜǊŜŘ 

9ƴǘƛǘƛŜǎέ ƛƴ {ŜŎǘƛƻƴ / ƻŦ aŜȄƛŎƻΩǎ ǎŎƘŜŘǳƭŜΣ ǿƘƛŎƘ ǿƻǳƭŘ ƴƻǘ ōŜ ƻŦŦŜǊŜŘ ǘƻ New Zealand. This is 

reciprocal; Section C of New ZealandΩǎ ǎŎƘŜŘǳƭŜ ǿƻǳƭŘ ƴƻǘ ōŜ ƻŦŦŜǊŜŘ ǘƻ aŜȄƛŎƻ.) TPP also builds on 

the opportunities New Zealand businesses secured under the WTO Agreement on Government 

Procurement (GPA), with some modest improvements to access in Canada, Japan, Singapore and the 

US (e.g. additional entities and coverage of private-public-partnerships). With respect to Australia, 

the GP Chapter would give New Zealand suppliers clearly defined access to covered procurement 

and rights of challenge that are not spelled out in the existing non-treaty level arrangement, the 

Australia New Zealand Government Procurement Agreement. 

                                                           
31

 Australia, Canada, Chile, Japan and Peru have already included sub-central coverage in their TPP schedules. 
32 Other TPP countries are covered by Government Procurement Chapters in New ½ŜŀƭŀƴŘΩǎ ŜȄƛǎǘƛƴƎ FTAs, and the WTO 

Agreement on Government Procurement (GPA).  
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The chapter also includes a specific provision aimed at ensuring small and medium enterprises 

(SMEs) would be better placed to access procurement opportunities, for example by seeking to 

ensure tender information is readily accessible online and tender responses able to be made 

electronically; to endeavour to make all tender documentation available free of charge; and for 

procurement projects to take into account the participation of SMEs. This is particularly important 

for New Zealand exporters given our large proportion of small businesses.  

 

The TPP Government Procurement Chapter establishes certain procedures that provide for 

transparent and competitive tendering that TPP Parties must follow for covered procurement 

activities. Collectively, these make bidding for government contracts in TPP Parties more accessible 

and transparent, and key elements include: 

¶ Non-discrimination, so that Parties must treat suppliers from other countries which are Party 

to the Agreement no less favourably than domestic suppliers.  

¶ A prohibition against offsets (i.e. requirements for local content) as a condition of contract. 

¶ Requirements in respect of the nature and detail required in tender notices and 

documentation. 

¶ Minimum time frames for responding to tenders, to give businesses sufficient time to bid. 

¶ Requirements relating to the treatment of tenders and awarding of contracts, including to 

publish post-award information and provide reasons to unsuccessful suppliers why their 

tender was not successful.  

New ZealandΩǎ ǎŎƘŜŘǳƭŜ ŜȄŎƭǳŘŜǎ ǇǊƻŎǳǊŜƳŜƴǘ ǊŜƭŀǘŜŘ ǘƻ ƴŀǘƛƻƴŀƭ ǘǊŜŀǎǳǊŜǎ ŀƴŘ ǘƘŜ ǎǘƻǊŀƎŜ ƻǊ 

hosting of government data, and makes it clear that some activities, such as commercial sponsorship 

arrangements and unsolicited unique proposals are not covered by the chapter. More generally, the 

right of TPP Parties to take appropriate actions to protect essential security interests is preserved 

under Article 19.2 of the Exceptions chapter. The Chapter preserves the right to take measures for 

certain legitimate public policy purposes, such as public health, safety and protection of the 

environment.  

 Disadvantages to entering TPP, Government Procurement 4.14.2

New Zealand would not be required to change its current procurement practice or regulatory 

framework on entering TPP, as the obligations for New Zealand are consistent with New ZealandΩǎ 

Government Rules of Sourcing. New ZealandΩǎ ǎŎƘŜŘǳƭŜ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ŀƴȅ additional 

commitments beyond those already made in other agreements, in particular the World Trade 

Organization Agreement on Government Procurement (GPA). In other words, New Zealand would 

simply extend the commitments that are already in place for many other countries, including a 

number of TPP Parties. 

 

TPP would place the same restrictions on certain policy options as several of New ZealandΩǎ ŜȄƛǎǘƛƴƎ 

trade agreements (including the GPA), for example the ability to compel government agencies to 

άōǳȅ ƭƻŎŀƭέ ǳƴŘŜǊ ǇǊŜŦŜǊŜƴǘƛŀƭ ǇǊƻŎǳǊŜƳŜƴǘ ǇƻƭƛŎƛŜǎΦ Lƴ ŀŘŘƛǘƛƻƴ ǘƻ ǘƘŜ ŦŀŎǘ ǎǳŎƘ ƻōƭƛƎŀǘƛƻƴǎ ŀǊŜ 
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reciprocal and therefore bring net benefit to New Zealand businesses and the economy, TPP would 

not ŎƻƴǎǘǊŀƛƴ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ǎǳǇǇƻǊǘ ƭƻŎŀƭ ǎǳǇǇƭƛŜǊǎ ƛƴ ƻǘƘŜǊ ǿŀȅǎ ǘƘŀƴ ǘƘǊƻǳƎƘ 

preferential procurement policy. As an example the Ministry of Business, Innovation and 

Employment (MBIE) and New Zealand Trade and Enterprise (NZTE) have been working closely to 

help support New Zealand businesses to develop their tendering capability so that they can be 

competitive both domestically and in foreign markets. These and other initiatives to support local 

businesses, such as through access to research grants or other incentives, are not precluded by the 

Government Procurement Chapter. 

 

TPP includes an agreement to undertake negotiation of further commitments on coverage under the 

Chapter three years after the Agreement comes into force. At that point New Zealand would have 

the opportunity to pursue new market access priorities and continue to reflect the domestic context. 

Negotiations on sub-central coverage would be shaped by the fact a relatively low proportion of 

procurement in New Zealand that is undertaken at the local government level (approximately 20% of 

total procurement expenditure) compared to other countries. 

 

Under TPP, Parties must provide access to national remedies to suppliers having an interest in a 

particular procurement covered by the TPP, where they believe that the commitments in the 

chapter have not been applied by the procuring entity. In theory, this means New Zealand procuring 

entities covered by the chapter would be subject to new challenge proceedings. The actual effect of 

this for New Zealand is likely to be minimal, as New Zealand government agencies already accept 

tenders from foreign suppliers and provide rights of redress through the New Zealand courts, so the 

risk of any increase in legal proceedings is considered minimal. 

4.15 Competition 

The objective of the Competition Policy Chapter is to facilitate economic efficiency and consumer 

welfare through promoting open and competitive markets. The TPP requires Parties to have in place 

competition laws that prohibit anti-competitive conduct, and authorities responsible for enforcing 

competition laws. Parties will be required to endeavour to apply their national competition law to all 

commercial activities. However, each Party may create exemptions based on public policy or public 

interest grounds.  

 Advantages to entering TPP, Competition 4.15.1

Should New Zealand enter TPP, the benefits to New Zealand of increased flows of goods and services 

under the TPP could potentially be compromised by cross-border anti-competitive practices in other 

TPP countries. Competitive distortions, such as anti-competitive conduct, have the potential to 

restrict trade and investment, and negate the benefits that might otherwise accrue to New Zealand. 

The TPP Competition Chapter mandates the establishment of strong competition regimes in all TPP 

Parties (including those that may not have had them previously), which would provide New Zealand 

businesses operating in these countries with an increasingly stable and predictable business 

environment as these regimes are developed. The cooperation provisions of the chapter should also 

assist in the development of these regimes.  
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The Competition Policy Chapter also provides for procedural fairness and private rights of action. 

These provisions would allow New Zealand businesses to take actions in TPP Parties if they 

encounter anti-competitive behaviour. (New Zealand law already provides this mechanism, so 

entering TPP would not create an additional obligation for New Zealand.) Where these provisions do 

not provide adequate recourse against anti-competitive behaviour, there is the ability under the 

chapter to enter into consultations on a government-to-government level. 

 

Over time, the development of robust competition policy and law in the TPP region should 

contribute to higher economic growth rates in TPP members, particularly developing country 

members.33  In the long term, improved growth rates in TPP countries would also provide improved 

opportunities for New Zealand firms operating in these markets.  

 Disadvantages to entering TPP, Competition 4.15.2

No significant disadvantages would arise from this chapter for New Zealand. New Zealand has had 

well-developed and well-functioning competition law for a number of years. As such, New Zealand 

would not need to amend its competition laws or policy to meet these requirements. The Commerce 

Act 1986 prohibits anti-competitive conduct, and the Commerce Commission is primarily responsible 

for enforcing the Act. 

 

Note that the Chapter provides the ability to exempt certain commercial activities from laws 

prohibiting anti-competitive conduct. This would give flexibility for New Zealand to carve out specific 

areas of interest where there may be public policy or public interest circumstances to do so. 

4.16 State-Owned Enterprises 

The TPP Chapter on State-Owned Enterprises (SOEs) and Designated Monopolies recognises each 

tŀǊǘȅΩǎ ǊƛƎƘǘ ǘƻ ŜǎǘŀōƭƛǎƘ ŀƴŘ Ƴŀƛƴǘŀƛƴ {h9ǎ ŀƴŘ ƳƻƴƻǇƻƭƛŜǎΣ  ǿƘƛƭŜ ŀƛƳƛƴƎ ǘƻ ŜǎǘŀōƭƛǎƘ ŀ ƭŜǾŜƭ 

playing field between state-owned or controlled companies and their competitors. There are 

ŜȄŎŜǇǘƛƻƴǎ ǘƻ ǇǊŜǎŜǊǾŜ ŜŀŎƘ ¢tt tŀǊǘȅΩǎ ŀōƛƭƛǘȅ ǘƻ ǇǳǊǎǳŜ Ǉƻƭicy objectives through SOEs and 

monopolies.  

 

The SOE provisions apply to companies more than 50 percent owned or controlled by the 

Government and which have a commercial focus ς not those which operate principally on a not-for-

profit or cost-recovery basis. For New Zealand, this would include some of the companies subject to 

the New Zealand State-Owned Enterprises Act 1986 and other commercially focused companies in 

which the Government owns a majority share (e.g. Air New Zealand).  

 

                                                           
33 {ŜŜ άh9/5 CŀŎǘǎƘŜŜǘ ƻƴ Iƻǿ /ƻƳǇŜǘƛǘƛƻƴ tƻƭƛŎȅ !ŦŦŜŎǘǎ aŀŎǊƻ-9ŎƻƴƻƳƛŎ hǳǘŎƻƳŜǎέ όнлмпύ ŦƻǊ ŀƴ ŜȄǘŜƴǎƛǾŜ ƭƛǎǘ ƻŦ 

empirical studies on how the adoption of competition policy and law improves rates of growth both in individual sectors 
and for economies as a whole. 
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The monopoly provisions of the Chapter will apply to the trading activities of entities granted the 

exclusive right to buy or sell a good or service. This would cover the monopoly functions of a small 

number of New Zealand government-owned entities in New ZealandΣ ǎǳŎƘ ŀǎ YƛǿƛǊŀƛƭΩǎ ŦǳƴŎǘƛƻƴǎ 

related to the administration of New ZealandΩǎ Ǌŀƛƭ ƴŜǘǿƻǊƪ ŀƴŘ ¢ǊŀƴǎǇƻǿŜǊΩǎ ƻǇŜǊŀǘƛƻƴ ƻŦ ǘƘŜ 

National Grid. It excludes existing privately-held monopolies but would include future private and 

government-owned entities that the Government designates as monopolies (Zespri, for example, 

would be excluded). PHARMAC is not covered by these provisions.  

 

An exception to the Chapter excludes SOEs and monopolies with annual revenues below SDR 200 

million34 (currently around NZ$400 million). TPP Parties will adjust this threshold every three years. 

In New Zealand, the entities defined as SOEs for the purposes of TPP above this threshold35 would be 

Air New Zealand, KiwiRail, New Zealand Post, Genesis Energy, the Lotteries Commission, Meridian 

Energy, Mighty River Power, Solid Energy, and Transpower. (Of these, only KiwiRail, New Zealand 

Post, Solid Energy and Transpower are covered by New ZealandΩǎ {h9 !Ŏǘ мфусΦύ 

 Advantages to entering TPP, State Owned Enterprises and 4.16.1
Designated Monopolies 

The Chapter would support New Zealand exporters and investors operating in TPP markets, 

achieving what New Zealand assesses to be an appropriate balance between ensuring the 

commercial activities of SOEs and monopolies do not negatively impact on trade, while preserving 

the ability of governments to deliver policy objectives through SOEs and monopolies. Taken 

together, these obligations would help establish a level playing field for New Zealand businesses 

competing with SOEs from TPP countries.  

 

New Zealand exporters operating in TPP markets would benefit from the following key obligations:  

¶ New Zealand businesses are entitled to be treated according to the same standards as 

domestic businesses and those from other TPP countries, when buying goods or services from 

an SOE, or selling goods or services to an SOE. The same obligations apply when a monopoly is 

buying or selling a monopoly good or service. This is an important element in ensuring 

certainty and a level playing field for New Zealand businesses when they are trading with SOEs 

and monopolies from TPP countries.  

¶ New Zealand businesses trading with monopolies from TPP countries also would benefit from 

an obligation to ensure that a monopoly does not use its monopoly position to engage in anti-

competitive practices (practices which restrict or distort competition, for example  anti-

competitive agreements and abuse of dominant position) in markets where the monopoly has 

not been granted monopoly rights.  

                                                           
34

 The threshold is expressed in International Monetary Fund Special Drawing Rights (SDRs), a unit of account used by the 

International Monetary Fund and based on a basket of international currencies. The conversion from SDRs to New Zealand 
dollars changes periodically with currency fluctuations.  
35

 Based on New ZealandΩǎ нлмп ŦƛƴŀƴŎƛŀƭ ǎǘŀǘŜƳŜƴǘǎΣ http://www.treasury.govt.nz/government/financialstatements/  

http://www.treasury.govt.nz/government/financialstatements/yearend/jun14/94.htm
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¶ Each TPP country will need to make a list of its SOEs and monopolies publicly available, and 

provide on request further information about its policies or programmes which allow for non-

commercial assistance to an SOE, which could affect trade and investment between the TPP 

Parties. Greater access to information would enable New Zealand exporters, especially smaller 

businesses, to make more informed decisions about operating in TPP markets. 

¶ ! ǇǊƻǾƛǎƛƻƴ ƻƴ DƻǾŜǊƴƳŜƴǘ Ψƴƻƴ-ŎƻƳƳŜǊŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ ǘƻ {h9ǎ ōǳƛƭŘǎ ƻƴ ŜȄƛǎǘƛƴƎ ²¢h 

obligations related to government subsidies by focusing specifically on advantages given to 

SOEs because of their government ownership, and by covering services which an SOE provides 

outside its own country. The obligation prevents a TPP Party from causing adverse effects or 

injury to the interests of another TPP Party through non-commercial assistance that it 

provides to an SOE. This could be financing or loan guarantees on better than commercially-

available terms or equity capital inconsistent with usual investment practice, provided either 

directly by the government or through another entity. This provision provides a remedy where 

New Zealand businesses which compete with SOEs from other TPP countries are negatively 

affected because of the subsidies the SOEs receive.  

¶ Importantly for New Zealand, government support provided to an SOE for services that the 

SOE supplies in its own territory is excluded. This means that the obligation does not apply 

with respect to the most of the activities of New ZealandΩǎ {h9ǎΣ ǎƛƴŎŜ ǘƘey tend to be focused 

on supplying services to the domestic market. For example, SOEs such as Meridian and 

Genesis supply electricity to New Zealand consumers and Kiwirail provides rail services for 

passengers and freight in New Zealand. The exclusion from this obligation for services 

supplied domestically also ensures there is policy space for future governments to establish 

new SOEs to provide services in New Zealand. 

¶ TPP countries would also need to ensure that administrative bodies which regulate SOEs do so 

impartially.  

Should New Zealand not enter TPP, New Zealand businesses operating in areas of TPP markets 

affected by the operations of local SOEs or monopolies could face a competitive disadvantage 

compared to both local competitors and exporters from other TPP Parties that would enjoy coverage 

of the SOEs Chapter. Some further obligations of the Chapter would benefit New Zealand exporters 

regardless of whether New Zealand entered TPP, for example that each TPP country publicly list its 

SOEs and monopolies (a practice New Zealand already undertakes). 

 

The Chapter includes exceptions that are specifically tailored to the obligations of the Chapter. The 

following are examples of areas in which flexibility has been retained: 

¶ Government procurement is excluded from the scope of the SOEs chapter (which will ensure 

flexibility around government purchases involving SOEs, including procurement through 

public-private partnerships). 

¶ Sovereign wealth funds (such as the New Zealand Superannuation Fund) and independent 

pension funds are excluded from scope.  
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¶ Other exclusions will provide flexibility for future policies a New Zealand Government might 

want to pursue, including for monetary policy, the resolution of failed financial institutions, 

export credits and temporary government ownership as a result of foreclosure.  

¶ New Zealand would also be able to take temporary action to respond to a national or global 

economic emergency. The TPP-wide general and security exceptions would also apply. 

New Zealand has specific exceptions allowing government support for SOEs for the following:   

¶ The supply of construction, operation, maintenance or repair services of physical 

infrastructure supporting communications between New Zealand and other TPP Parties. 

¶ The supply of air transport services and maritime transport services to the extent that they 

provide a connection for New Zealand to the rest of the world, and for air services, where  the 

assistance is provided in order to maintain ongoing operations, and does not cause a 

ǎƛƎƴƛŦƛŎŀƴǘ ƭƻǎǎ ƛƴ ŀ ŎƻƳǇŜǘƛǘƻǊΩǎ ƳŀǊƪŜǘ ǎƘŀǊŜ ƻǊ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ǳƴŘŜǊŎǳǘ ŀ ŎƻƳǇŜǘƛǘƻǊΩǎ ǇǊƛŎŜǎΦ 

(This exception is referred to in a separate side letter New Zealand agreed with Australia 

alongside TPP. See Sections 2 and 5.31 of this NIA.) 

¶ To Solid Energy (to take into account a Crown indemnity for environmental remediation and 

any future assistance the Government may provide to Solid Energy). 

 Disadvantages to entering TPP, State Owned Enterprises and 4.16.2
designated monopolies 

There would be no significant disadvantages for New Zealand arising from this Chapter, primarily 

because New Zealand is already well placed to comply with its obligations for SOEs and designated 

ƳƻƴƻǇƻƭƛŜǎΦ ¢ƘŜ /ƘŀǇǘŜǊΩǎ ŀǇǇǊƻŀŎƘ ƛǎ ōǊƻŀŘƭȅ ƛƴ ƭƛƴŜ ǿƛǘƘ Ŏǳrrent practices and the principles 

behind the New ZealandΩǎ State-Owned Enterprises Act 1986 ς and New Zealand state-owned 

commercial companies are set up to operate on a level playing field with privately-owned companies 

and are subject to competition laws. In addition, New Zealand has obtained flexibilities to allow 

future policies which may not be in compliance with aspects of the obligations in the future. The 

obligations also have less impact on New Zealand SOEs and monopolies given the majority of 

New Zealand entities are below the size threshold set out in the SOEs Chapter.  

 

Some SOEs obligations would, however, be additional for New Zealand. TPP would extend existing 

WTO obligations to include subsidies provided to SOEs for services they provide outside 

New Zealand and subsidies provided to SOEs which produce and sell goods in New Zealand in 

competition with companies from TPP countries established in New Zealand. As noted above, it is 

significant for New Zealand that the subsidies obligation does not cover government support for 

services an SOE supplies within New Zealand (and most of New ZealandΩǎ {h9ǎ ŀǊŜ ŦƻŎǳǎŜŘ ƻƴ 

providing services domestically).  

4.17 Intellectual Property 

The TPP Intellectual Property (IP) Chapter sets out a number of obligations for TPP countries. These 

obligations cover copyright, patents, data protection for pharmaceutical products, plant variety 
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rights, trade marks, geographical indications, industrial designs, domain names, enforcement of 

intellectual property rights and internet service provider liability. The Chapter also contains 

provisions on traditional knowledge, traditional cultural expressions and genetic resources.  

 

The Chapter contains the most extensive set of intellectual property obligations in a FTA negotiated 

by New Zealand. Many of the obligations go further than the obligations New Zealand has under 

multilateral treaties like the World Trade OrganizationΩǎ !ƎǊŜŜƳŜƴǘ ƻƴ ¢ǊŀŘŜ-Related Aspects of 

Intellectual Property Rights (TRIPS Agreement) or under New ZealandΩǎ previous FTAs.  

 

Most provisions of the chapter are consistent with New ZealandΩǎ ŜȄƛǎǘƛƴƎ ƛƴǘŜƭƭŜŎǘǳŀƭ ǇǊƻǇŜǊǘȅ 

regime. But some provisions require New Zealand to make changes to law or practice before we can 

ratify the Agreement, most notably in the areas of copyright and related rights, patents and plant 

variety rights. These are discussed below. In many cases New Zealand has negotiated flexible 

approaches to these obligations, as well as exceptions and limitations.  

 

Overall, the obligations in the IP Chapter would involve a net cost to New Zealand. These 

disadvantages must be considered in the context of the benefits provided in other Chapters. 

 Advantages of entering TPP, Intellectual Property 4.17.1

Geographical indications  

TPP requires Parties to adopt or maintain due process requirements in respect of any regime they 

provide for the protection of geographical indications (GIs). (A GI is a sign or name used in relation to 

goods that have a specific geographical origin and qualities essentially attributable to that origin, for 

example Champagne.) There would be advantages for New Zealand in a number of these due 

process requirements: 

¶ New Zealand exporters would be able to dispute the protection of a GI in another TPP Party 

thǊƻǳƎƘ ǘƘŀǘ tŀǊǘȅΩǎ ŘƻƳŜǎǘƛŎ ƭŜƎŀƭ ƻǊ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜǎǎŜǎ ƛŦ ǘƘŀǘ ǇǊƻǘŜŎǘƛƻƴ ŎƻƴŦƭƛŎǘŜŘ 

with a prior trade mark right they have in that market, or if the proposed GI was a common 

name for a product in that market that should remain available for use by all traders. 

¶ Where a TPP country entered into an international agreement with a third party that included 

obligations to protect GIs, exporters would have reasonable time and opportunity to provide 

comments on whether those GIs should be protected.  

¶ There would be increased transparency by TPP countries on their processes for the protection 

of GIs both domestically and through international agreements, making it easier for exporters 

to participate in relevant processes. 

¶ The transparency requirements include an obligation for a TPP country to tell other TPP 

countries when proposed GIs in international agreements will be open for comment, including 

whether parts of those terms, or their translations or transliterations, are proposed to be 

protected. 

Taken together, these obligations would benefit New Zealand exporters who use common names to 

market their goods overseas. TPP would help them guard against the risk that a GI receives 
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protection when they consider that the protection would be unwarranted, which could limit their 

use of a trade mark or a generic term in a TPP market. There are currently no international law 

obligations on GIs that require this type of due process.  

Consistent enforcement procedures  

TPP requires Parties to provide greater uniformity in civil and criminal procedures for the 

enforcement of intellectual property rights.  

 

Greater uniformity of enforcement procedures throughout TPP countries can reduce the regulatory 

and business compliance cost for New Zealand businesses when enforcing their intellectual property 

rights in other TPP Parties.36 The Chapter would require New Zealand to make only minor changes to 

its enforcement procedures. These are described in Section 5 of this NIA.  

Traditional knowledge  

The TPP IP Chapter contains a number of provisions on traditional knowledge. In the Agreement, 

Parties recognise the relevance of traditional knowledge to intellectual property systems, commit to 

work together on traditional knowledge issues and preserve their ability to take measures to 

respect, preserve and promote traditional knowledge and traditional cultural expressions.  

 

The Parties also agree to pursue quality patent examination, which may include taking into account 

information related to traditional knowledge, providing an opportunity to inform patent offices of 

each Party that a claimed invention is not new and therefore not patentable, using databases or 

digital libraries containing information on traditional knowledge and cooperating in the training of 

patent examiners on how to deal with applications related to traditional knowledge.  

 

This is the first time provisions on the interface between traditional knowledge and the intellectual 

property system (in particular the patent system) have been included in an FTA New Zealand is Party 

to. This is an important step forward for the protection of traditional knowledge.  

Grace period for patent filing  

TPP will require Parties to provide that public disclosures of an invention by or with the consent of 

the inventor, in the twelve months before a patent application is filed, will be disregarded when 

determining whether the invention is novel or inventive (known as a grace period). Under current 

New Zealand law, such disclosures would mean that the invention would not be considered novel 

and therefore a patent would not be granted.  

 

TPP would require Parties to provide a 12-month grace period to New Zealand nationals seeking 

patent protection in that Party. This may be of benefit to New Zealand inventors seeking to market 

                                                           
36 In this context, greater uniformity of enforcement procedures should not be taken to mean greater uniformity of 

substantive remedies or penalties. TPP provides countries with flexibility in many cases to tailor the level of penalties and 
ǊŜƳŜŘƛŜǎ ƛƴ ŀ ǿŀȅ ǘƘŀǘ ǘŀƪŜǎ ƛƴǘƻ ŀŎŎƻǳƴǘ ŎƻǳƴǘǊƛŜǎΩ ǳƴƛǉǳŜ ŘƻƳŜǎǘƛŎ ŎƛǊŎǳƳǎǘŀƴŎŜǎΦ  
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their inventions.37 It would allow them to make their invention known to others without first seeking 

confidentiality agreements. This can be useful to determine the commercial viability of an invention 

or seek investment capital before incurring the expense of a patent application. Academics could 

also benefit. It could allow them to publish their research without needing to wait for a decision on 

whether to file a patent application based on that research. These benefits will accrue mainly to 

inventors and researchers. It has not been possible to quantify the benefits of this provision.  

 

A grace period provision can lead to uncertainty for inventors and people seeking to use their 

inventions about whether a disclosure of an invention means the invention is in the public domain 

(and available for use by anyone) or may lead to a patent application in the future (so that use of the 

invention would infringe the patent).  

 

The effect of the TPP grace period obligation is difficult to quantify but it is not expected to provide 

more than a minor advantage to New Zealand. The US, Australia, Japan, Singapore, Canada, Mexico, 

Peru and Chile already provide grace periods, so joining TPP would not provide additional benefits in 

most of New ZealandΩǎ ƪŜȅ ¢tt ƳŀǊƪŜǘǎΦ 

 Disadvantages of entering TPP, Intellectual Property  4.17.2

Loss of policy flexibility  

Many obligations in the IP Chapter would constitute new obligations for New Zealand but would not 

require any changes to our law or practice. These new obligations would not therefore directly 

disadvantage New Zealand. The new obligations would, however, place new limitations on the 

GƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ƳƻŘƛŦȅ New ZealandΩǎ ƛƴǘŜƭƭŜŎǘǳŀƭ ǇǊoperty settings to ensure they are 

appropriate for our domestic circumstances. Intellectual property regulation needs to be able to 

ǊŜǎǇƻƴŘ ǘƻ ƴŜǿ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŀƴŘ ǘŜŎƘƴƻƭƻƎƛŎŀƭ ŎƘŀƴƎŜΦ Ψ[ƻŎƪƛƴƎ ƛƴΩ ǎŜǘǘƛƴƎǎ ŎƻǳƭŘ ƘŀǾŜ ŦǳǘǳǊŜ 

implications for innovation that flow on to the wider economy, as well as implications for the 

DƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ƳŜŜǘ ƻǘƘŜǊ ǎƻŎƛŀƭΣ ŎǳƭǘǳǊŀƭ ŀƴŘ ŜŎƻƴƻƳƛŎ ƻōƧŜŎǘƛǾŜǎ.  

 

The implication of this loss of policy flexibility is difficult to predict. The extent to which it restricted 

New ZealandΩǎ ƛƴǘŜƭƭŜŎǘǳŀƭ ǇǊƻǇŜǊǘȅ ǇƻƭƛŎȅ ǎŜǘǘƛƴƎǎ ŦǊƻƳ ōŜƛƴƎ ƳƻŘƛŦƛŜŘ ǘƻ ƳŜŜǘ ŦǳǘǳǊŜ DƻǾŜǊƴƳŜƴǘ 

objectives would only become known in the future. Whether locking in current policy settings 

materially disadvantages New Zealand depends principally on how prescriptive the relevant 

obligation is and the availability of other policy tools to achieve the relevant future policy objectives.  

Data p rotection for pharmaceuticals  

Pharmaceuticals cannot be marketed unless they have received regulatory approval to do so. In 

New Zealand, obtaining this approval involves providing the New Zealand Medicines and Medical 

Devices Safety Authority (Medsafe) with data concerning the safety, quality and efficacy of the 

pharmaceutical. As this data can be costly to produce, generic pharmaceutical manufacturers 

                                                           
37 

It should be noted, however, that inventors would need to consider whether this disclosure might also prevent them 

from obtaining patent protection in other countries that do not have grace period provisions, like the EU, China and India.  
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wanting approval to market generic versions of pharmaceuticals already approved by Medsafe 

generally seek to rely on the data submitted by the original manufacturer of the pharmaceutical. 

Under the Medicines Act 1981, Medsafe does not consider applications relying on this data until five 

ȅŜŀǊǎ ŀŦǘŜǊ ǘƘŜ ŘŀǘŜ ƻŦ ŀǇǇǊƻǾŀƭ ƻŦ ǘƘŜ ƴŜǿ ǇƘŀǊƳŀŎŜǳǘƛŎŀƭΦ ¢Ƙƛǎ ƛǎ ǘƘŜ ΨŘŀǘŀ ǇǊƻǘŜŎǘƛƻƴΩ ǇŜǊƛƻŘΣ 

which is provided independently of patent protection and applies to all pharmaceuticals, including 

ōƛƻƭƻƎƛŎŀƭ ǇƘŀǊƳŀŎŜǳǘƛŎŀƭǎ όΨbiologicsΩύ.  

 

Data protection provides a period of protection against competition from generics38. If no data 

protection was provided, the manufacturer of a generic version of a pharmaceutical could obtain 

approval and (assuming there was no patent, or the patent had expired39) market the generic soon 

after the new pharmaceutical entered the market. Under these circumstances, manufacturers of 

new pharmaceuticals may be unwilling to invest resources in bringing a new pharmaceutical to the 

New Zealand market. New ZealandΩǎ ŎǳǊǊŜƴǘ ǇǊŀŎǘƛŎŜ ƳŜŜǘǎ ŀƴ ŜȄƛǎǘƛƴƎ ƻōƭƛƎŀǘƛƻƴ ǳƴŘŜǊ ǘƘŜ ¢wLt{ 

Agreement to protect the data submitted with the new pharmaceutical from disclosure or unfair 

commercial use. 

 

TPP would require New Zealand to continue to provide the current five years of data protection for 

small molecule pharmaceuticals. The obligation for biologic data protection provides two options. 

¢ƘŜ ŦƛǊǎǘ ǊŜǉǳƛǊŜǎ ŀǘ ƭŜŀǎǘ ŜƛƎƘǘ ȅŜŀǊǎΩ Řŀǘŀ ǇǊƻǘŜŎǘƛƻƴ ǘƻ ŀŎƘƛŜǾŜ άŜŦŦŜŎǘƛǾŜ ƳŀǊƪŜǘ ǇǊƻǘŜŎǘƛƻƴέ ŦƻǊ 

biologicsΦ ¢ƘŜ ǎŜŎƻƴŘ ƻǇǘƛƻƴ ǊŜǉǳƛǊŜǎ ŀǘ ƭŜŀǎǘ ŦƛǾŜ ȅŜŀǊǎΩ Řŀǘŀ ǇǊƻǘŜŎǘƛƻƴΣ ŀƭƻƴƎ ǿƛǘƘ ƻǘƘŜǊ ƳŜŀǎǳǊŜǎ 

to provide effective market protection. The second option can be met by current New Zealand policy 

settings and practice. New Zealand already prƻǾƛŘŜǎ ŦƛǾŜ ȅŜŀǊǎΩ Řŀǘŀ ǇǊƻǘŜŎǘƛƻƴ ŦƻǊ ōƛƻƭƻƎƛŎǎΦ ¢ƘƛǎΣ 

ǘƻƎŜǘƘŜǊ ǿƛǘƘ ƳŜŀǎǳǊŜǎ ƭƛƪŜ ǇŀǘŜƴǘ ǇǊƻǘŜŎǘƛƻƴ ŦƻǊ ōƛƻƭƻƎƛŎǎ ŀƴŘ ǘƘŜ ǘƛƳŜ ŦƻǊ aŜŘǎŀŦŜΩǎ ǊŜƎǳƭŀǘƻǊȅ 

approval process, as well as other market circumstances, provide effective market protection for 

biologics in New Zealand.  

 

Although the data protection obligations in TPP would be new obligations for New Zealand, as they 

can be met without changes to policy settings or practice they will not result in any additional costs 

for consumers or the medicines budget. TPP would, however, prevent New Zealand from shortening 

the current five year data protection period for both small molecule and biologic pharmaceuticals in 

the future. 

 

TPP Parties would be required to review the period of market exclusivity provided for biologic 

pharmaceuticals after ten years.  

 

TPP would also require New Zealand ǘƻ ǇǊƻǾƛŘŜ ŦƛǾŜ ȅŜŀǊǎΩ Řŀǘŀ ǇǊƻǘŜŎǘƛƻƴ ǘƻ ƴŜǿ ǎƳŀƭƭ ƳƻƭŜŎǳƭŜ 

(but not biologic) pharmaceutical products that contain a both new and a previously approved active 

                                                           
38 ! ǊŜŦŜǊŜƴŎŜ ǘƻ άƎŜƴŜǊƛŎέ ƛƴ ǘƘƛǎ ǎŜŎǘƛƻƴ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ LƴǘŜǊŜǎǘ !ƴŀƭȅǎƛǎ ƎŜƴŜǊŀƭƭȅ ƛƴŎƭǳŘŜǎ ōƻǘƘ ŀ ƎŜƴŜǊƛŎ ǾŜǊǎƛƻƴ ƻŦ ŀ 
small molecule pharmaceutical and a biosimilar for a biologic pharmaceutical.  
39 While the patent term of 20 years is significantly longer than the period of five years of data protection, regulatory 

approval can be granted many years after the patent application has been granted. In some cases, data protection will 
continue to apply after the patent has expired.  
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ingredient. This would not require a change to New Zealand law but entails a loss of policy flexibility 

in the future for small molecule pharmaceuticals. 

Patent term extensions  

A patent for an invention provides the patent owner with the right to prevent others from 

commercially exploiting the invention for the term of the patent. This provides an incentive for new 

inventions to be produced. Patents are of particular importance to industries in which the costs of 

developing new products are much higher than the cost of copying them (for example, the 

pharmaceutical industry). The patent term in New Zealand is twenty years from the filing date of the 

patent application.  

 

TPP would require New Zealand to extend the term of individual patents in two cases: 

¶ If there were unreasonable delays in the Intellectual Property Office of New ZealandΩǎ όLthb½ύ 

granting of the patent. 

¶ IŦ ǘƘŜǊŜ ǿŀǎ ŀƴ άǳƴǊŜŀǎƻƴŀōƭŜ ŎǳǊǘŀƛƭƳŜƴǘέ ƻŦ ǘƘŜ ŜŦŦŜŎǘƛǾŜ ǇŀǘŜƴǘ ǘŜǊƳ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ 

aŜŘǎŀŦŜΩǎ ƳŀǊƪŜǘƛƴƎ ŀǇǇǊƻǾŀƭ ǇǊƻŎŜǎǎΦ40 

 

The first obligation (IPONZ delays) applies to all patents, including those for pharmaceuticals. The 

second obligation (Mesdafe delays) only applies to pharmaceutical patents. In either case, only 

unreasonable delays caused by the regulator would need to be counted in calculating the length of 

the delay (i.e., delays caused by the applicant or third parties would not need to be counted).  

 

Complying with each of these obligations would likely involve providing a procedure for patent 

owners to apply for an extension, and developing criteria to decide when an extension must be 

granted, and how long it should be. 

 

It is unlikely that New Zealand businesses seeking patents in other Parties would benefit from access 

to patent extensions as a result of New Zealand joining TPP. Patent term extensions are already 

required to be provided in the US, Australia, Japan, Singapore and Chile, so joining TPP would not 

provide additional benefits in most of New ZealandΩǎ ƪŜȅ ¢tt ƳŀǊƪŜǘǎΦ41  

 

Patent term extension for delays in granting a patent: For IPONZ delays, patent extensions would 

only be necessary if the patent was granted after a delay of more than five years after its filing date 

or more than three years from the time the patent applicant requested its examination (whichever 

was later). 

 

There are two ways this obligation could impose costs on New Zealand. It could impose new 

administrative costs on IPONZ in monitoring the time an application was taking to keep track of 

                                                           
40 The effective patent term is the period between the date a pharmaceutical receives marketing approval and the expiry 

of the patent term.  
41 Even in the other TPP Parties, benefit would only arise if the commercial life of the patented invention in that market 

extended beyond the 20 year patent term (which is unusual for non-pharmaceutical patents).  
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when an extension would be required to be granted.42 It could also impose costs if any extensions 

were in fact required to be granted as New Zealand businesses and consumers would face higher 

costs for access to the technology protected by the patent.  

 

If an extension was required to be granted for a non-pharmaceutical patent, people using the 

patented invention would face higher costs for longer. This would include innovators seeking to use 

the patented invention to develop new products or services. If the invention was still being 

commercialised in New Zealand on the expiry of its twenty year patent term, consumers may also 

face higher costs. This is unlikely, however, as most patents lapse before the patent term expires, as 

the patent owner decides not to pay the renewal fee. Only around 42% of all patents granted in 

New Zealand whose protection ended since 2005 ran their full twenty year term.43 A large number of 

these are likely to have been pharmaceutical patents. 

 

It is unlikely that any patent term extensions would need to be given for delays at IPONZ. IPONZ is 

one of the most efficient intellectual property offices in the TPP region. Under the Patents Act 2013, 

patent applications are only examined if the patent applicant requests examination. On current 

IPONZ timelines, patents would be granted well within the three year time limit required to avoid 

the need to grant an extension. This would be the case even if there was a significant increase in 

IPONZ processing times.  

 

¢ƘŜǊŜ ŀǊŜ Ƴŀƴȅ ŦŀŎǘƻǊǎ ǘƘŀǘ ŎƻƴǘǊƛōǳǘŜ ǘƻ Lthb½Ωǎ ŜŦŦƛŎƛŜƴǘ ǇǊƻŎŜǎǎƛƴƎ ς including the number of 

applications, their level of complexity and the availability of expert patent examiners to process 

ǘƘŜƳΦ LŦ ŀƴȅ ƻŦ ǘƘŜǎŜ ŦŀŎǘƻǊǎ ŎƘŀƴƎŜŘΣ ǘƘŜ ŜŦŦƛŎƛŜƴŎȅ ƻŦ Lthb½Ωǎ ǇǊƻŎŜǎǎƛƴƎ ŎƻǳƭŘ ōŜ ǊŜŘǳŎŜŘΣ 

increasing the risk that extensions need to be granted in the future. The obligation to compensate 

for delays would, however, provide additional incentive to maintain efficient processes. Assuming 

ǘƘŀǘ Lthb½Ωǎ ŎǳǊǊŜƴǘ ŜŦŦƛŎƛŜƴŎȅ ƛǎ ƳŀƛƴǘŀƛƴŜŘΣ ǘƘŜ DƻǾŜǊƴƳŜƴǘ ŘƻŜǎ ƴƻǘ ŀƴǘƛŎƛǇŀǘŜ ǘƘŀǘ ŀƴȅ 

extensions would need to be provided.  

 

Patent term extension for delays in granting marketing approval for pharmaceutical products: As 

ǿƛǘƘ Lthb½Σ aŜŘǎŀŦŜΩǎ ǇǊƻŎŜǎǎƛƴƎ ǘƛƳŜǎ ŦƻǊ ƳŀǊƪŜǘƛƴƎ ŀǇǇǊƻǾŀƭ ŦƻǊ ǇƘŀǊƳŀŎŜǳǘƛŎŀƭ ǇǊƻŘǳŎǘǎ ŀǊŜ 

among the most efficient in the TPP region. Accordingly, very few patent term extensions are 

ŜȄǇŜŎǘŜŘ ǘƻ ōŜ ǊŜǉǳƛǊŜŘ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ aŜŘǎŀŦŜΩǎ ŀǇǇǊƻǾŀƭ ǇǊƻŎŜǎǎ ƭŜŀŘƛƴƎ ǘƻ ŀƴ ΨǳƴǊŜŀǎƻƴŀōƭŜ 

ŎǳǊǘŀƛƭƳŜƴǘΩ ƻŦ ǘƘŜ ŜŦŦŜŎǘƛǾŜ ǇŀǘŜƴǘ ǘŜǊƳ, and only in exceptional circumstances. What constituted 

an ΨǳƴǊŜŀǎƻƴŀōƭŜ ŎǳǊǘŀƛƭƳŜƴǘΩ ƛǎ ƴƻǘ ŘŜŦƛƴŜŘ ƛƴ ǘƘŜ ¢tt ǎƻ ǿƻǳƭŘ ōŜ ŘŜǘŜǊƳƛƴŜŘ ŘƻƳŜǎǘƛŎŀƭƭȅΦ  

 

If an extension was required to be granted in relation to a patent covering a pharmaceutical product 

(for either a Medsafe or IPONZ processing delay) there could be significant costs. This is because 

access to generic versions of pharmaceuticals in New Zealand provides cost savings to both 

                                                           
42 These costs would be incurred regardless of whether any extensions were granted.  
43 The percentage of patents that run their full term is expected to decrease. The renewal fee required to maintain a 

patent must be paid more frequently under the new Patents Act (the Patents Act 2013). If the fee is not paid, the patent 
will lapse.  
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consumers and the medicines budget. When patents on a pharmaceutical expire, PHARMAC (a 

government agency that decides which pharmaceuticals would be publicly funded in New Zealand) 

typically negotiates significant price discounts for the generic equivalent of small molecule 

medicines. While the percentage price drops in biologic markets on biosimilar entry (the generic 

equivalent of a biologic pharmaceutical) may be more modest than for small molecule 

pharmaceuticals, PHARMAC would still be expected to achieve significant cost savings in this area.
44

 

Additionally, a PHARMAC decision on a pharmaceutical product can also result in significant price 

decreases for those products in the private market (e.g. antihistamines), so there is a direct benefit 

to consumers in that market too. 

 

The actual cost of an extension would depend on the nature of the pharmaceutical product (for 

example, how expensive it was), the extent to which it was in widespread use, and whether 

alternatives were available. The annual cost is estimated at NZ$1 million, averaged over many 

years.45 

 

!ƭǘƘƻǳƎƘ aŜŘǎŀŦŜΩǎ ǇǊƻŎŜǎǎƛƴƎ ǘƛƳŜǎ ŀǊŜ ŎǳǊǊŜƴǘƭȅ ǾŜǊȅ ŜŦŦƛŎƛŜƴǘΣ ǘƘƛǎ ŎƻǳƭŘ ŎƘŀƴƎŜ ƛƴ ǘƘŜ ŦǳǘǳǊŜ ς 

for example, following changes in resourcing or the complexity of the evaluations. The obligation in 

the Agreement would, however, provide an incentive to maintain aŜŘǎŀŦŜΩǎ existing efficiency, 

including access to technological assessment capability. If Medsafe became less efficient or faced 

capability constraints, there would be a higher risk that term extensions would need to be granted. 

This risk could be managed by providing additional resources to ensure Medsafe maintains its 

current efficiency and capability.  

 

There would be likely to be some additional administrative costs to Medsafe in monitoring the time 

an application is taking to keep track of when an extension would be required to be granted.46  Some 

of these costs would be likely to be able to be managed through additional information technology. 

Patent linkage for Pharmaceuticals  

TPP would require New Zealand to provide a form of patent linkage for pharmaceutical products. 

This would involve:  

¶ Providing a system for patent owners to be notified when a person is seeking approval to 

market a generic version of a pharmaceutical previously approved by Medsafe. 

¶ Making available remedies like interim injunctions to enable the resolution of disputes about 

the validity or infringement of a pharmaceutical patent.  

¶ Providing patent owners with enough time to enable them to seek remedies like interim 

injunctions before the pharmaceutical product is marketed.  

 

                                                           
44 Biologic pharmaceuticals often carry high costs, in some cases well over NZ$100,000 for a year of treatment.  
45

 See section 8 of this National Interest Analysis (The costs to New Zealand of compliance with the treaty) for more details.  
46 These costs would be incurred regardless of whether any extensions were granted. 
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New ZealandΩǎ ŎǳǊǊŜƴǘ ƭŀǿ ŀƴŘ ǇǊŀŎǘƛŎŜ ŀƭǊŜŀŘȅ ǎŀǘƛǎŦƛŜǎ ǘƘŜǎŜ ǊŜǉǳƛǊŜƳŜƴǘǎΦ ±ŜǊȅ ƭƛǘǘƭŜΣ ƛŦ ŀƴȅΣ 

disadvantage is therefore expected for New Zealand due to patent linkage.  

 

Medsafe publishes the details of new generic applications on its website within a few days of being 

received. This information initially includes the trade name of the product, the active ingredient, 

strength, dose form and the applicant. This practice would meet the notification requirement.  

 

The obligation to make remedies available would be met under current law by the availability of 

injunctive relief in New Zealand. If a patent owner considers that a generic version of the patented 

pharmaceutical will infringe its patent, the patent owner can seek an interim injunction to prevent 

the generic entering the market while the patent infringement proceedings are determined by the 

courts. (Conversely, a generic pharmaceutical manufacturer can seek a court order to declare a 

patent invalid.) TPP would not require New Zealand to change the legal tests for patent infringement 

or the requirements for obtaining an interim injunction under the High Court Rules and common 

law. 

 

The obligation to provide enough time to seek remedies before pharmaceutical products are 

marketed would be met through the time Mesdafe takes to process the application.  

 

It is not, therefore, anticipated that taking these measures would result in extended market 

exclusivity for patent owners. New Zealand would not be required, as is the case under some 

ŎƻǳƴǘǊƛŜǎΩ Ǉŀǘent linkage systems, to apply an automatic stay on the marketing approval for a 

generic until any disputes involving the patent were resolved.47 In other words, Medsafe would not 

ƘŀǾŜ ǘƻ άǇƻƭƛŎŜέ ǇŀǘŜƴǘǎ ƻƴ ōŜƘŀƭŦ ƻŦ ǇŀǘŜƴǘ ƻǿƴŜǊǎΦ 

Increased data protection  for agricultural chemical products  

TPP would require New Zealand to provide data protection of ten years before allowing marketing 

approval for a generic agricultural chemical product to rely on data submitted in respect of the 

original innovator. This period would be counted from the granting of approval for the original 

product.  

 

Agricultural chemicals cannot be marketed unless they have been approved by the relevant 

regulatory authority, which requires the manufacturer of a new chemical to submit data concerning 

the safety and efficacy of the chemical. This data can be costly to produce. Generic chemical 

manufacturers seeking approval to market a generic version of an agricultural chemical already 

approved usually choose to rely on the safety and efficacy data submitted by the manufacturer of 

the new chemical, rather than incur the cost of developing their own data.  

 

                                                           
47 Stays can result in high costs by delaying the entry of all generic versions of patented pharmaceutical products onto the 

market. They can also incentivise patent owners to initiate patent infringement proceedings, even if they are likely to lose, 
if they think the proceedings will delay the generic entry onto the market. New Zealand law does not provide for stays.  
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Under the Agricultural and Veterinary Medicines Act 1997, the data submitted in relation to a 

previously approved chemical cannot be used to approve a generic version of that chemical until five 

ȅŜŀǊǎ ŀŦǘŜǊ ǘƘŜ ŘŀǘŜ ƻŦ ŀǇǇǊƻǾŀƭ ƻŦ ǘƘŜ ƴŜǿ ŎƘŜƳƛŎŀƭΦ ¢Ƙƛǎ ŦƛǾŜ ȅŜŀǊ ǇŜǊƛƻŘ ƛǎ ǘƘŜ ΨŘŀǘŀ ǇǊƻǘŜŎǘƛƻƴΩ 

period, and implements an existing obligation for New Zealand under the TRIPS Agreement to 

protect the data submitted with the new chemical from unfair commercial use. If there were no data 

protection, it would be possible for a generic chemical to be approved and placed on the market 

soon after the new chemical entered the market (assuming that any patents on the new chemical 

had expired). This may discourage manufacturers of new chemicals from entering the New Zealand 

market at all. 

 

Extending the data protection period for new agricultural chemical products from five to ten years 

may provide an incentive for more new products to be brought to the New Zealand market or the 

registration of new uses for existing products.48 However, it also has the potential to raise the long-

term costs of such products to users by delaying market entry of cheaper generic copies. This 

potential is increased if the extension of data protection pushes the data protection period beyond 

the term of any patent protection for the relevant product or if the product never received patent 

protection. The increased protection could therefore result in a longer period of monopoly pricing 

for new agricultural chemicals, if other suppliers held off registering competing products because of 

the extended data protection. This could increase costs to farmers and growers, which could be 

passed on to domestic and overseas consumers. It could also impact on local producers of generic 

products and innovators seeking to develop new products.  

 

However, data protection is unlikely to constitute a significant barrier for entry into the New Zealand 

market. Unlike pharmaceuticals, developing data for marketing approval for agricultural chemicals is 

not prohibitively expensive. Extending the data protection period from five to ten years is therefore 

unlikely to impose a significant net cost on New Zealand.  

Copyright term extension  

New Zealand law currently protects copyright for 50 years49. Under TPP, New Zealand would be 

required to extend the copyright term to 70 years. The extension only applies to works that are still 

within their current 50 year term of protection. Works that have already fallen into the public 

domain would remain in the public domain.  

 

                                                           
48 A 2009 review of data protection found no evidence that the current 5-year period was inhibiting the entry of products 

into New Zealand in respect of new agricultural chemicals generally. However, anecdotal evidence suggested that 
New ZealandΩǎ Řŀǘŀ ǇǊƻǘŜŎǘƛƻƴ ǊǳƭŜǎ ǿŜǊŜ ƭƛƪŜƭȅ ǘƻ ƘŀǾŜ ǊŜǎǳƭǘŜŘ ƛƴ ŦŜǿŜǊ ƴŜǿ ǇǊƻŘǳŎǘǎ ōŀǎŜŘ ƻƴ ŀƭǊŜŀŘȅ-known 
technology and fewer new registrations of new uses for existing products. The Bill to amend the Agricultural Chemicals and 
Veterinary Medicines Act 1997, introduced on 11 August 2015, is intended to incentivise the development of new products 
based on previously approved chemicals and the registration of new uses for existing products. The Bill would extend data 
protection for new agricultural chemical products for an extra year (up to a maximum of eight years) for each new use the 
product is registered for in the first three years after it receives marketing approval. 
49 The copyright term for films and sound recordings (including recorded music) currently expires 50 years after the end of 

the calendar year in which they were made or published. The copyright term for books, screenplays, music, lyrics and 
artistic works currently expires 50 years after the end of the calendar year in which the author died. 
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New Zealand has negotiated a transition for the copyright term extension. Under this transition the 

term would be extended initially to 60 years then extended to 70 years eight years later. The 

practical effect of this is that a number of works would fall into the public domain during the 

transition period that would otherwise have had to wait twenty years if New Zealand moved straight 

to 70 years protection.  

 

Some New Zealand copyright owners would benefit from a 70 year copyright term in TPP countries. 

Works protected by copyright are generally priced higher than works not protected by copyright to 

allow for royalty payments to the creator. Extending the term therefore increases the time 

consumers must pay ς and copyright owners can benefit from ς this higher price.  

 

In addition to the fact that New Zealand copyright owners already enjoy at least a 70 year term in 

most TPP markets,50  New Zealand is unlikely to benefit significantly from the TPP obligation to have 

a 70 year term because:  

¶ The obligation to have a 70 year term would benefit New Zealand copyright owners whose 

works are still in demand when the current 50 year term expires in the TPP countries that are 

required to move to a 70 year term.51 Only a small fraction of New Zealand works are likely to 

be still in demand even when the current term expires in these markets.  

¶ Any benefits from increased incentives to produce new works is likely to be negligible.52  

The benefits to New Zealand copyright owners from copyright term extensions in other TPP 

countries resulting from transfers from foreign consumers to New Zealand copyright owners have 

been estimated at NZ$36 million in present value terms over a 2009 to 2118 timeframe in respect of 

books and NZ$31.4 million in present value terms over a 2009 to 2078 timeframe in respect of 

recorded music.53 The benefits of extension for the other types of copyright works have not been 

modelled.  

 

The costs to New Zealand from transfers from New Zealand consumers to foreign copyright owners 

have been conservatively estimated at NZ$300 million in present value terms over a 2009-2018 

timeframe for books, and at NZ$240 million in present value terms over a 2009 to 2078 timeframe 

for recorded music.54 This is because extending the copyright term would mean New Zealand 

consumers would forego savings they otherwise would have made if the books and music they 

purchase had fallen into the public domain earlier. Only transfers from New Zealand consumers to 

                                                           
50 Including the USA, Australia Chile, Mexico, Peru and Singapore. Note that extending copyright term would mean some 

New Zealand copyright owners would also benefit in some non-TPP countries that have a term longer term than 50 years, 
given existing international obligations that would require those countries to now provide the term they provide to their 
own nationals.  
51 Brunei Darusalaam, Canada, Japan, Malaysia, and Vietnam. 
52 WŜƴƴƛŦŜǊ hǊǊΣ Wŀǎƻƴ {ƻƻƴΣ IŜƴǊȅ 9ǊƎŀǎΦ ά9ŎƻƴƻƳƛŎ LƳǇŀŎǘ ƻŦ tƻǘŜƴǘƛŀƭ /ƘŀƴƎŜǎ ǘƻ New ZealandΩǎ Lt [ŀǿǎ ŀǎ ŀ wŜǎǳƭǘ ƻŦ 

¢ǊŀŘŜ bŜƎƻǘƛŀǘƛƻƴǎέΣ {ŜǇǘŜƳōŜǊ нллф όcopyright term extension results available at www.tpp.mfat.govt.nz). 
53 Ergas et al, p 7. It should be noted that estimating the costs and benefits of a copyright term extension with precision is 

difficult given the large number of variables, the limited data available and the effect of changing technology and consumer 
trends over the very long time frames involved.  
54 Ergas et al, p 9. The assumptions used in the report are set out in Section 7 of this NIA.  

http://www.tpp.mfat.govt.nz/
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foreign rights holders have been included in these estimated costs.55 New Zealand consumers in this 

context include personal and business end-users, organisations like libraries, universities, schools 

and museums and people who use copyright-protected works to create new products and services, 

including new copyright-protected works.  

 

The cost of a term extension for other types of copyright works has not been modelled. It has been 

assumed that the cost in respect of audio-visual works like films and television productions would be 

similar to the cost in respect of music.  

 

Extending the copyright term would also extend the time that second generation creators and 

innovators must identify and locate the copyright owner and negotiate their authorisation to use the 

copyright term-extended works. This would impose additional administrative costs (e.g., search 

costs, royalties, and bargaining costs) on these second generation creators and innovators. The 

ƭŜƴƎǘƘŜƴŜŘ ǘŜǊƳ ǿƻǳƭŘ ŀƭǎƻ ōŜ ƭƛƪŜƭȅ ǘƻ ƛƴŎǊŜŀǎŜ ǘƘŜ άƻǊǇƘŀƴ ǿƻǊƪǎέ ǇǊƻōƭŜƳΦ56 Cumulatively, this 

may impede second generation creators from producing some new works that would have reused 

previous copyright works as inputs at all. Organisations like libraries, universities, schools and 

museums, would incur licence fees additional to what they would otherwise need to pay under a 50 

year term to access copyright term-extended works, as well as additional transactional costs, 

including bargaining to negotiate the licences. These costs have not been modelled separately.  

 

The net cost of extending New ZealandΩǎ ŎƻǇȅǊƛƎƘǘ ǘŜǊƳ ŦǊƻƳ рл ǘo 70 years would be small to begin 

with and increase gradually over twenty years, reaching a relatively constant level after that. Over 

the very long term, including the initial 20-year period, the average annual cost is conservatively 

estimated to be NZ$51-59 million. This is based on taking the net present value of the overall cost of 

extending the copyright term (NZ$208-239 million for music and NZ$263-300 million for books), 

assuming film and television would incur the same net cost as music, and finding the average annual 

Ŏƻǎǘ όǊŜŀƭ ǾŀƭǳŜ ƛƴ ǘƻŘŀȅΩǎ ŘƻƭƭŀǊǎύ. (See also Section 8). Note that creative markets have changed 

since these estimates were made, including as a result of digitisation and consumer trends.  

Increased protection for technological pro tection measures  

TPP would require Parties to prohibit the circumvention of technological protection measures 

(TPMs)57, and the manufacture, importation, distribution or offering of products, components or 

services promoted or intended to circumvent TPMs, without permission of the rights owner.58 

 

New Zealand law is already consistent with many of the obligations in respect of TPMs. The main 

changes the Agreement would require are new civil and criminal sanctions against a person who 

circumvents a TPM directly. (New ZealandΩǎ Copyright Act currently only prohibits providing a 

                                                           
55 I.e., it does not include domestic transfers from New Zealand consumers to New Zealand rights holders.  
56 Orphan works are works whose copyright owner is not able to be identified or located. 
57 TPMs include digital locks on copyright works or services that distribute copyright works.  
58 See Section 5.18 for specific detail on the TPMs obligations.  
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device, service or information to enable circumvention.) Some minor changes would also be 

required to current prohibitions on providing devices and services to enable circumvention.  

 

The TPM provisions would not require New Zealand to prohibit uses of copyright works that are 

currently legitimate under New Zealand law. This is because New Zealand has negotiated an 

exceptions provision to ensure people can continue to break TPMs for legitimate purposes. These 

exceptions are not set out in TPP ς the Government will determine what they are during 

implementation.  

 

Under TPP, Parties are able to provide exceptions and limitations only if:  

¶ A legislative, regulatory or administrative process has determined that the rule against 

circumvention has an actual or likely negative impact on a non-infringing use.  

¶ The process has considered any evidence presented on whether rights holders have already 

taken any steps to enable people to use current copyright exceptions. 

¶ The exception or limitation enables the non-infringing use.  

Non-profit libraries, museums, archives, educational institutions, and public non-commercial 

broadcasters can also be exempted from criminal liability, and from civil liability if the relevant act 

was done in good faith without knowing the conduct was prohibited.  

 

The Government intends to provide exceptions for situations where use of a copyright work either 

does not infringe copyright in the first place, or is otherwise permitted because there is a copyright 

exception under New Zealand law. Examples might include breaking a region-code on a DVD 

legitimately purchased overseas in order to enable it to be viewed on a New Zealand DVD player, 

breaking a TPM to allow reverse engineering of software or interoperability of devices, breaking a 

TPM to reformat a work to enable access by the print disabled, or breaking a TPM to protect privacy.  

 

The exact form of these TPM exceptions has yet to be decided. The Government will determine 

these during the implementation of the Agreement. The Government will also consider the extent to 

which the approaches other countries have taken on TPMs exceptions would be appropriate for 

New Zealand. 

 

Questions have been raised publicly about the implications of TPP on accessing foreign content 

services and on the general use of Virtual Private Networks (VPNs). The TPP will not ban the use of 

VPNs. Under current New Zealand law, the legality of accessing foreign content services (whether 

through a VPN or otherwise) depends on whether the person accessing such content breaches 

copyright in New Zealand. The Government will utilise exceptions under the Agreement to ensure 

that people can continue to access content where it would be legitimate to do so under 

New Zealand copyright law.  

 

The enhanced TPM protections will enable copyright owners to better enforce digital locks or usage 

restrictions put on copyright works, to the extent that a civil or criminal prohibition is a deterrent to 
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circumvention. This may have some advantages for New Zealand copyright owners whose works are 

protected by TPMs in other TPP Parties:  

¶ TPMs that protect against infringement of copyright works (like copying or distribution) will be 

able to be better enforced, particularly where a Party currently has limited or no protections 

against TPM circumvention.  

¶ TPMs that limit certain uses of copyright works will not be able to be circumvented by the 

purchaser unless a domestic exception applies, which may increase the capacity of owners to 

seek licenses for these uses.  

 

The enhanced protections may also provide benefits for New Zealand businesses whose business 

model depends on using TPMs. Many online services providing access to copyright works, for 

example, use TPMs to ensure consumers are paying for access to those works.  

 

If the new protections led to less copyright infringement or greater business certainty around the 

development and introduction of new distribution services they could stimulate greater digital 

dissemination of copyright works. However, the lack of TPM circumvention rules in New Zealand 

does not appear to have inhibited the development of a competitive online market for content. Any 

additional incentive provided by enhanced TPMs protections would therefore be likely to be small.  

 

On the whole, enhanced TPMs protections would be unlikely to bring significant benefit to 

New Zealand. New Zealand is not a notable exporter of TPM-protected works or exporter of online 

services providing access to copyright works. Furthermore, the extent to which there are benefits 

would depend on the extent to which New Zealand exporters of TPM-protected works can 

successfully enforce their rights in other TPP Parties.  

 

There are, however, disadvantages for New Zealand in providing enhanced protections for TPMs. 

New Zealand is a significant net-importer of TPM-protected copyright works. If the new rules lead to 

better enforcement of TPMs that facilitate geographic market segmentation or price differentiation, 

they will limit the ability of consumers to put competitive pressure on rights holders through parallel 

importation, resulting in higher prices for access to the relevant copyright works. If the enhanced 

TPMs protections prevent use of copyright works or public domain content in a way that is currently 

lawful, users may face additional costs in obtaining permission to get around the TPM to maintain 

their current use.59  

 

These costs would be mitigated by creating exceptions to TPM protections for circumvention of 

TPMs for uses that would not infringe copyright or are covered by a copyright exception, as outlined 

above. However, even if New Zealand creates exceptions enabling TPMs to be circumvented for 

purposes that do not infringe copyright, consumers may prefer not to circumvent TPMs rather than 

risk relying on an exception to avoid civil or criminal liability.  

                                                           
59 Users could include businesses, libraries, museums, archives, educational institutions and similar organisations and end 

users.  
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I nternet Service Provider  liability  

TPP would not require New Zealand to introduce any major changes to internet service provider 

(ISP) liability provisions relating to internet copyright infringement. For example, the provisions will 

not require ISPs to terminate intŜǊƴŜǘ ŀŎŎƻǳƴǘǎ ƻǊ ŀŘƻǇǘ ŀ άǘƘǊŜŜ ǎǘǊƛƪŜǎέ - style graduated response 

regime. 

Parallel importing  

The Agreement would not require any changes to New ZealandΩǎ ƭŀǿǎ ƻƴ ǇŀǊŀƭƭŜƭ ƛƳǇƻǊǘƛƴƎΦ ¢tt 

permits Parties to freely determine international exhaustion of intellectual property rights. 

Performersô rights 

¢ƘŜ ¢tt ƻōƭƛƎŀǘƛƻƴǎ ƻƴ ǇŜǊŦƻǊƳŜǊǎΩ ǊƛƎƘǘǎ Ŏƻƴǎƛǎǘ ƻŦ ǘƘŜ ƻōƭƛƎŀǘƛƻƴǎ ƛƴ ǘƘŜ Lt /ƘŀǇǘŜǊ ƛǘǎŜƭŦ ŀƴŘ ƻŦ 

those set out in the WIPO Performers and Phonograms Treaty (WPPT), of which TPP requires Parties 

to be members.  

 

Currently in New Zealand, if performers consent to the making of a sound recording, only the 

producer of the sound recording has rights over the copying and distribution of the sound recording. 

The WPPT would require that performers also be given exclusive rights in performances recorded in 

sound recordings or communicated to the public. These include the right to authorise any copying of 

the sound recording of a performance, the selling of sound recordings and the communication of 

their performance to the public. This would effectively mean performers would become co-owners 

of sound recordings with the sound recording producers. Unless the performers assigned the rights 

to the sound recording producers, any person wanting to copy or distribute the sound recording 

would need authorisation not only from the producer but from the performers as well. For example, 

if a band consisting of four members makes a record with a record company, each of the members 

would hold rights in the sound recording as well as the record company.  

 

While performers would be given new rights over the copying and distribution of recordings of their 

performances, the potential impact of these new rights may be limited in practice. This is because 

performers would be able to assign their rights to third parties. In the above example of the band, 

the band members would be able to assign their rights to the record company. If this occurs, any 

person wanting to copy or distribute the sound recording of the band would only need the 

authorisation of the record company to do so. 

 

In practice New Zealand performers already receive royalties for rights connected to their 

performance through contractual arrangements and it is not clear that the flow of royalties would be 

likely to increase to any significant degree.  

 

The new rights for performers may benefit some New Zealand performers. It could give some better 

bargaining power when entering into recording contracts. However, this is unlikely to significantly 

change the bargaining dynamics or substantive outcomes of contracts between performers and the 

producers of sound recordings in most cases. If this did occur, it would generate a benefit to 
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New Zealand if the outcome involved a greater flow of royalties, investment or other similar benefit 

to New Zealand from overseas.  

 

Joining the WPPT would also require performers to be given moral rights over their performances 

and sound recordings of those performances, including the right to be identified as the performer 

and to object to derogatory treatment of their performances. Currently only the producers of sound 

recordings and the authors of copyright works are given moral rights over sound recording and 

copyright works.  

 

Giving performers new rights is unlikely to incentivise an increase in the number of performances, an 

increase in the number of sound recordings created from performances, or in the distribution and 

sale of sound recordings in the New Zealand market. The New Zealand market is a small market by 

world standards. Most performers are therefore likely to base their production and distribution 

decisions on the conditions in large overseas markets like the US and Europe rather than on the 

regulatory conditions in the New Zealand market.  

 

There may also be one off transaction costs for the recording industry in negotiating new contracts 

ǘƻ ŎƻǾŜǊ ǘƘŜ ƴŜǿ ǇŜǊŦƻǊƳŜǊǎΩ ǊƛƎƘǘǎΦ ¢Ƙƛǎ Ƴŀȅ ƘŀǾŜ ŀ Ŧƭƻǿ ǘƘǊƻǳƎƘ ƛƳǇŀŎǘ ǘƻ ǘƘŜ ǇǊƛŎŜ ƻŦ ƳǳǎƛŎ ŀƴŘ 

music services for consumers, although we would expect this to be minimal given contractual 

relationships would already exist in most cases.  

 

If new rights for performers created greater uncertainty or transaction costs for the producers or 

owners of sound recordings, that could have a negative effect on distribution of their sound 

recordings in the New Zealand market. Additional perŦƻǊƳŜǊǎΩ ǊƛƎƘǘǎ ŎƻǳƭŘ ŀƭǎƻ ƛƳǇƻǎŜ ŀŘŘƛǘƛƻƴŀƭ 

transaction and compliance costs on second generation creators, businesses and organisations like 

libraries, galleries and museums. Where performers have not assigned their performance rights to 

the producers of sound recordings, such businesses and organisations would be required to 

negotiate multiple licences, or bargain with more parties, to use the sound recordings. The higher 

the number of performers, and the higher the number of performers who decide to retain their 

rights, the higher the transaction costs are likely to become. If higher transaction costs did result, 

they could mean that new products or services dependent on using sound recordings as inputs 

(including online products and services) are either not provided, or are provided at a higher price. 

Either scenario would be likely to result in foregone consumption of those products and services.  

 Intellectual Property: Other Treaties  4.17.3

The IP Chapter would also require New Zealand to accede to the:  

¶ Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the 

Purposes of Patent Procedure (1977), as amended on September 26, 1980 (the Budapest 

Treaty). 

¶ WIPO Copyright Treaty, done at Geneva, December 20, 1996 (the WIPO Copyright Treaty, 

WCT) 




















































































































































































































































































































































































