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Frequently Used Acronyms and Ter

ANZCERTA  The Australia antlewZealandCloser Economic Relations Trade Agreement

AANZFTA The ASEANustraliaNewZealand-ree Trade Area

ANZTEC The Economic Cooperation Agreement betw&&w Zealandand the Separate Customs Territory of
Taiwan, Penghu, Kinmen and Matsu on Economic Cooperation

ASEAN The Association of Southeast Asian Nations

AVE Ad-valorem equivalent, a method of quantifying a barrier to trade by determining an equivalent bal

expressed in terms of gercentage of price (the ad valorem equivalent)

The Berne Berne Convention for the Protection of Literary and AitisVorks, as revised at Paris, July 24, 1971.
Convention

The Budapest Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the Purpos
Treaty Patent Procedure (1977), as amended on September 26, 1980.

CER NewZealandAustralia @ser Economic Relations, a comprehensive set of trade and economic
arrangements including the Australia aNeéwZealandCloser Economic Relations Trade Agreement
which entered into force on 1 January 1983.

CGE Computable General Equilibrium (CGE) modedsd by economists to capture the effects of changing
trade barriers on GDP, trade flows, national welfare and other variables.

Customs TheNewZealandCustoms Service.

FDI Foreign Direct Investment

FTA Free Trade Agreement

GATS Global Agreement ofirade in Service§The WTO Agreement covering trade in services.)

GATT Global Agreement on Tariffs and Trade 1994e WTO Agreement covering trade in goods.)

GDP Gross Domestic Product

Gl Geographical indications, a sign or name used in relatiggotmls that have a specific geographical or

and qualities essentially attributable to that origin, for example Champagne.

GPA WTO Agreement oovernment Procurement.

HS The Harmonized Commodity Description and Coding System (Harmonised Systemed8)naversal
method for classifying international trade.

ICT Information and communication technology.

ILO International Labour Organization.

IP Intellectual Property

IPONZ Intellectual Property Office dlewZealand the government agenagsponsible for the granting and

registration of intellectual property rights.

ISDS InvestorState dsputesettlement.
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Medsafe

MBIE
MFAT
MPI
MFN

MNZFTA

National
Treatment

NIA

NTM

NZTE

ODlI

OECD
PHARMAC

PVR

SDR

SMB
SOE
SPAM

SPS
(Agreement)

TBT
(Agreement)

TNF

TPP
TRIPS
UNCTAD
UPOV
wCT
WIPO
WPPT

WTO

Frequently Used Acronyms and Terms

NewZealandVedicines and Medical Devices Safety Authoigsponsible for the regulation of
medicines and medical devicesNiew Zealand and ensuring that medicines and medical devices are
acceptably safe.

The Ministry of Business, Innovation and Employment

The Ministry of Foreign Affairs and Trade

The Ministry for Primary Industries

Mostfavourednl G A2y > | NBdZANBYSYyd GKIFIG LINBTFSNBydA
Tl g2dz2NBRéV 0S5 SEib6GhWeRPRPatigs 21 KSNA o6Soaod
MalaysiaNewZealand-ree Trade Agreement

A requirement that the same level okatment extended to domestic entés be extended to others
(e.g. to other TPP Parties

National Interest Analysis.

Nontariff measure.

NewZealandTrade and Enterprise

Outward Foreign Direct Investment

Organisation for Ecammic Cooperation and Development

Pharmaceutical Management Agency. NewZealandgovernment agency that decides which
pharmaceuticals to publicly fund ewZealand

Plant variety rights, which provide the breeders of new varietigslarfts with limited rights to control
the commercial exploitation of their new varieties.

International Monetary Fund Special Drawing Rights, a unit of account used by the International
Monetary Fund and based on a basket of international currencies.

Small and mediursized enterprisg
StateOwned Enterprise
Unsolicitedcommercial electronic messages.

Sanitary and Phytosanitarfhy TO Agreement on the Application of Sany and Phytosanitary
Measures.)

Technical Barriers to Trad@VTO Agreement on Technical Barriers to Trade.)

Trade Negotiations Fund.Mew Zealandyovernment interagency fund for the negotiation of Free Tre
Agreements and to maximize the scope Rew Zealando enter and to gain from these agreements.

The Trandacific Partnership

Agreement on Trad®elated Aspects of Intellectual Property Rights.

United Nations Conference on Trade and Development.

The International Convention for the Protection of New Varieties of Plant.

WIPO Copyright Treaty, done at Geneva, December 20, 1996.

World Intellectual Property Organization.

WIPO Performances and Phonograms Treaty, done at Geneva, December 20, 1996.

World Trade Organization
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NEW ZEALAND
FOREIGN AFFAIRS & TRADE

1 Executive summai

1.1 Background

The conclusion of negotiations of the Tréacific Partnership (TPP) was announced on 6 October in
Atlanta, Georgia by the twelve TPP Trade Ministers of Australia, Brunei Darussalam, Canada, Chile,
Japan, Malaysia, MexicblewZealand Peru, Singapore, thenited Sates of Ameri@ (the US)and

Viet Nam.

With the objective of building on the higluality benchmarks set in 2005 by the P4 Agreement
betweenNewZealand . NHzySA X / KAfS yR {Ay3lILR2NBI 08ttQa ¥
when the US announced its participation in comprehensive negotiations for an expanded P4
Agreement. Thisnnouncementwas followed by Australia, Peru and Viet Nafhe first round of

negotiations vasheld in Australia in March 2010. Malaysia joined thied round of negotiations in

Brunei in October 2010, with Canada and Mexico joining the negotiation at the fifteenth round in
December 2012 in Aucklandt the eighteenth round ir2013 Japan was welcomed as the newest

TPP patrticipant, bringing the TPP mimrship to twelve. A total ohineteenformal rounds were

held, plus a number of informalkegotiatingmeetingsand meetingdbetween Ministersand Leaders.

TPP includes 30 chapters and a number of Annexes. The final sectionNditibisal Impact Analysi
(NIA)lists these chapters, and provides a guide to the topics they cover.

This NlAassesses the TPP from the perspective of its impadi@mZealandand NewZealanérs.
The NIA does not seek to address the impact of the TPP on oth&tartfis

1.2 Reasos for NewZealandto become a Brty to the
Agreement

The reasons foNewZealandbecoming aPartyto TPP are both economic and strategicade is
ONAGAOFE (2 O2y Ay dzZSR 3INE 4 ( KBusingR GrodNRAged$aNBGAR = | v
identifies tre highlevel goal of growing exports to 4fercentof GDP by 2029New Zealand éore

objective in trade policy is to broaden and deepen the opportunities available to busin&sseto

this objective is removing and reducing barriers to trade angestment, as well as establishing
frameworks through which trade and investment linkages can evolve and exgigrépy driving

economic growth
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Section 1: Executive summary

Free trade agreements (FTAs) with key trading partners, such as TPP, are an important means of
achieving tiis. TPP would bblewZealan®a FANRG C¢! gAGK FouhSndO2 dzy i NJ
fifth largesttrading partners (theJSand Japan). TPP countries accountNa20 billion (40%) of

NewZealan®@& 3f 20 f NZBRHBN 03%) cANIZéaEn@a 3t 20 f &ASNBAOS
and three quarters oNewZealan@d 2 dzi 6 NRa YR Ay g6l NRa Ay@SaildyYSyl
@ TRANS-PACIFIC partnership
TPP Parties New Zealand

—— (9 40* ==, =20,
36% —— (B 47* < = 8.3,

— @ 73"
overseas direct investment

of world GDP
— @75”

foreign direct investment

TPP would serve as a platform to support the integratiorNefvZealandbusiness into regional
supply chains andould provide consistency and certainty to traders and investors in TPP markets.
TPP will continue to evolve and grow through future expansion. The agreement provides a platform
for wider, regional economic integration, and supports the foundation foF&Aof the Asia Pacific.

The counterfactual scenariQ NewZealandstanding aside from the opportunities of TRRisks
marginalisation and decline fddewZealandin the region.NewZealand O2 YLISUAUGA BSYy Sa
markets would be eroded, and trade and invasint would be diverted away frolew Zealandto

other TPP members. The opportunity to shape future trade liberalisation in the region would also be

lost.

1.3 Advantages and disadvages to NewZealand
becoming a Brty to the Agreement

Joining TPP would prowda significant net advantage fdfewZealand resulting from increased
exports and greater regional economic integration.

1.3.1 Trade in Goods

Joining TPP would provide immediate economic benefitNlew Zealandgoods exporters on entry

into force of the Agreament, particularly from reduced tariff rates in key markets with which
NewZealanddoes not currently have an FTA. The Té&dton isthe destination for approximately

nkE: 2F b%Qa 3I22R& SE Lindliichidedivie b NewHealanM & f tAnygadsh Y H A M1
export markets.
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Section 1: Executive summary

An estimated NZ$38 million is paidannually in dutieson NewZealandexports tothe five TPP
countrieswith which we do not have existing FTAse(US Japan, Canada, Mexico and Pénajhile
TPP has not delivered the full elimination of tariffsaur exports thatNew Zealandsought, itwould
deliver substantial benefits to exporters from the moment thgreemententers into force, and the
full elimination of tariffs on95.4% of NewZedand exports when fully phased in, saving 1973
million in duties in theefive new markets. In addition, all tariffs on products of trade interest with
Malaysia and Viet Nam not eliminated in prevideEA will also be eliminated in TPP providing
additional tariff savings of N2% million when fully implemented. This means that total savings on
NewZealandexports to the TPP region, when tgreementis fully phased in are estimated at
NZb274million. In addition, TP®Rould provide new dairy market acss into theUS Mexico, Canada
and Japan through quotas, an improvement on existing access restricted by small quotas and
prohibitive duties?

@ TRANS-PACIFIC partnership

$12

$10

NZS$ BILLIONS

of New Zealand’s !
top 10 goods
export destinations ol
are TPP countries

Based on 2014 statistics 0 T T T T T T ll—-—v—‘

China AUSTRALIA European UNITED JAPAN South Taiwan SINGAPORE MALAYSIA Indonesia
Union STATES Korea

Therewould also be significant benefits for exporters by ensuring that they are able to compete on a
levelplaying field with their main competitors in the future.

Table 1.1: Estimated Tariff Savings per annum by Country 2
NewZealand Estimated tariff savings at | Estimated tariff savings once full
Country exports entry into force implemented
NZ$, millions NZ$, millions % of exporté NZ$, millions % of export§

Parties wherdNewZealandhas no existing FTA

Japan 3,430 83 75.24% 207 90.63%
us 4,417 45 97.19% 52 99.61%

! Taiff and tariff saving figureare based oranaverageof trade from2012-2014.

2 Tariff quotas are where a certain volume of geaxhn be imported at a low duty.tAgher (and often prohibitive) tariis
applicable tarade outside theguota.

3 The table shows total annual tariff savings from TPP, including the elimination/reductiorqabia tariffs for trade
under existing WTO tariff quotas, as applicablalues are in NZ$, representing average exports over the peritd 20
2014.
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NewZealand Estimated tariff savings at | Estimated tariff savings once full

Country exports entry into force implemented
NZ$, millions NZ$, millions % of exports NZ$, millions % of exports
Mexico 418 3.1 73.70% 6.6 81.42%
Canada 645 4.8 99.16% 5.2 99.89%
Peru 135 0.9 99.65% 0.9 100.00%
Partieswith existing FTAwith NewZealand

Malaysia 1,035 0.1 1.6
Vietnam 468 0.6 0.8
Overall 10,550 137 274

A Percentage of exports thatould benefit from tariff elimination Where NewZealandexports are not subject to
elimination, mostwould benefit from new quota access.
B Almost all (9%%) tariff savingsvould be realised withinsixteenyears The remaining tariff savingsould be
realised over 20 or 30 years.
€ Tariffs that would be eliminated under TPP that were excluded from the ASEédtraliaNewZealandand
MalaysiaNewZealand=TAs (e.g. wine, liquid milk etc).

Table 1.2: Estimated Tariff Savings per annum by Sector

4

. . .| Estimated tariff savings once
NewZealancexports' | Estimated duties pai : 9
Sector fully implemented
NZ$, millions NZ$, millions NZ$, millions
Dairy 2,141 132 96
Fisheries 347 9 9
Forestry 773 11 11
Horticulture 694 34 34
Industrials 2,274 9.6 9.6
Meat 1,923 101 84
Other Agriculture 352 19 12
Textiles 96 3.4 3.3
Wine 461 16 16
Overall 9,060 334 274
AeNewZealandS ELI2 NI 4 ¢ O2f d2Yy R2S8& y2id AyOf dRS (NI RS 6A0GK

benefit from, duty free access undbiewZealand a

Key benefits frontariff liberalisation would be:

SEA&AGAY3T Ce¢! ad

At entry into force:tariffs eliminated on NZ$8.billion of NewZealandexports currently
subject to tariffs, including many horticultural and forestry goods, a number of dairy products,
some wine, many manufactured products, and much fish and seafSpédcific product
examples include such items atte US(bottled still wire, sheepmeat, prepared meats,
protein isolates); Japan (kiwifruit, squash); Canada (wine); Mexico (mussels, kiwifruit, milk

% The table shows total annual tariff savings from TPP, including the elimination/reductionqabta tariffs for trade
under existing WTO tariff quotas, as applicablalues are in NZ$, representing average exports over the period- 2012

2014.
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Section 1: Executive summary

albumin); and Peru (buttermilk powders a result, 8.9% ofNewZealandexports to these
new FTA marketsvould enter duty free onthe day theAgreemententers into force, with
estimated tariff savings of NZ$7 million.

By the %' year after entry into forcetariffs eliminated on an additional NZ$9 million of
NewZealand exports currently subject to tariffs, includinghe US (beef, fish sticks,
asparagus); Canada (beef); Japan (hoki and other frozen fish, carrot juice, sausages and
mandarins); Mexico (wine). This constitut22% of total currentNewZealandexports to the

US, Japan, Canada, Mexico and Peru. This mean8aH&tof New Zealandexports to these
marketswould enter duty free withinfive years after entry into force of the TPBstimated

total tariff savings in théifth year after entry into force are NZ97 million.

By the 18 year after entry into forcetariffs eliminated on an additional NZ$4 million of
NewZealandexports currently subject to tariffs, including in théS (infant formula, ice

cream, tableware and sugar); Mexico (apples, sheepmeat and beef); Japan (tongues, hides,
bluefin tuna and apples) aridiet Nam (wine). This constitutes0% of total current exports to

the US, Japan, Canada, Mexico and Peru. This mean92H&t of NewZealandexports to

these marketswould enter duty free withinten years after entry into force of the TPP
Estimated total tariff savings in thtenth year after entry into force are N286million.

By the 1% year after entry into forcetariffs eliminated on an additional NZ$2 million of
NewZealandexports currently subject to tariffs, including in Jagaheese, sawn wood and
offals); and Malaysia (liquid milk and wine). This constit@&%o of total current exports to
the US, Japan, Canada, Mexico and Peru. This mean94l@t of NewZealandexports to
these marketswould enter duty free withinfifteen years after entry into force of the TPP
Estimated total tariff savings in tHdteenth year after entry into force are N23million.

When fully phased intariffs eliminated on an additional NZ% million of NewZealand

exports currently subject toatiffs. Tariffs on one oNewZealan®& KA 3IKS &G GNIF RSF

tariff lines in the US would be eliminated ovieventy years (with a transitional safeguard

lasting a furtherfive years) Tariffs are also eliminated on milk powder exports to the US, with

skimmilk powder eliminated ovetwenty years, and whole milk powdeliminatedover 30

years with a transitional safeguard lasting a furtfige years. There are estimated total tariff

savings ofNZ274 million per year at full implementation, not takingccount of dynamic

impacts
Products Receiving Less than Full Tariff Liberalisgfimna small number of agricultural products
with NewZealan@ & 1Sé& I FFSOGSR SELRNI AyiGSNBada oSAy3a R
was not possible to achiewwomplete tariff elimination. Instead, TPP acoessild provide improved
accesghrough tariff reductions or tariff quota access.

Tariff reductions:Tariffs on an additional N289 million of goodswould be significantly

reduced, but not eliminated,allowing for improved market access. Beef exportarsuld
0SYSTFAG FTNRY | 71712 NBRdzOmhidvdyld bé seducatt idmyh@a G | NJF
OdzNNByYy il oy op: 06AGKI QKS L2 GSYpkE:t Rdz8e WAYI LI 2
level is exceeded) to 9%ver sixteenyears, with an initial sharp cut at entry into forCehere

will be a transitional volumased safeguard applying to all TPP beef imports into Japan, set
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above current trade levels, with a growth rat@hesafeguard will be abolished bgaf 20 at

the earliest. This outcome is the best outcome that Japandwgeedin a FTAto date, and

immediately reSa it ot AakKSa | £S@St LIXlFeAy3a FTASER gAGK
after the JaparAustraliaEconomic Partnership Agreememntered into forcein early 2015

Japan will also reduce the tariff for iceeam by twethirds, from 21% today to 7% oveix

years, opening up new export opportunities given the significantly reduced tariff.

Tariff Quota Acces$:or dairy, a portion of the overall benefitgould come from improved
market access through tariff quota acceddew quota access for butter, cheese and milk
powders (where tariffs are not eliminated) would have a market value (at current world prices
as d October 2015) of approximately NZ$310 million at entry into force ofAgeeement
growing to NZ$670 million oveififteen years This access, spread across TPP importing
countries, would be shared amongst exporters from the TPP countries.

Peru Price Bah While Peru will eliminate all tariffs it has not committed to eliminate the
price-band mechanism for a range of products including dalitye Price Band acts as an
additional duty if imported prices fall below a reference price.

TPP includes a number ather outcomes that would improve access fdew Zealandyoods exports
to the region, as well as creating a framework to further reduce barriers to trade in the future:

Elimination of the use of agricultural export subsidies within the TPP region. Tadetner
with the decision on agricultural export subsidies at thenth WTO Ministerial Conference
(MC10) in Nairobi in December 201%ist is a significant development in terms of
NewZealan@ a -$tahging aim to eliminate agricultural export subsidigsbally.

The most detailed rules of anffewZealandFTA on quota administration should result in
transparent timely and predictable administration conditions, while imposing minimal
additional administrative burdens on exporters.

Rules of origin (for acesing preferential tariffs under TPP), primarily based on a specified

change in tariff classification approach, that would allow processing undertaken in TPP Parties

to be counted towards achieving teNJ&A I A Yy i K NB & K yi/eRoptions O begiess | (G A 2 y €
when catulating regional value contentand provide for simple documentation (self
declaration)

Customs commitments that would benefit exporters through increased efffigi at the
border and expedite theelease of goodsThis includesdvance valation rulings for imports
which would provide certainty and predictability flew Zealandexporters.

Mechanisms to minimise negative trade effects of Sanitary and Phytosanitary (SPS) measures
and Technical Barriers to Trade (T.Blhiswould contribute tothe reduction over time of
non-tariff measures faced biewZealandexporters.

A Wine and Distilled Spirits Annex to simplify the sale and expdewofZealandwvines in TPP
markets and reduce costs fdlew Zealandvine producers.

® Under avolumebased safeguard, a higher duty is applied if the volume of imports exceedssatdevel.
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KEY FACTS TRANS-PACIFIC partnership

57.7b *3.0b

Manufactured goods Tourism - Personal travel

*4.0b *1.5b

Transport services

*1.3b

Other business
services

‘8.3

Service Exports

s2.7b

Meat

200

Goods Exports

lAPAl

B \\, | (- W’

'~

= S ~{-/ o~ ——
N
',' ¥ NEW ZEALAND o %
’

*493m

IT services

*486m

Tourism - Business travel

*1.4b

Forestry

*1.2b

Fruit and vegetables

*824m ® *433m

Wine Education

1.3.2 Trade in Services

Joining TPP would make it easier fdewZealandservice exporters¢ such asproviders of
professional, business, education, environmental, transportation and distribution sergides

exploit new trade opportunities and increase their competitiveness gmuobfitability. Services are

critical toNewZealan@ & Ay GSNY I GA2y It  O2 Yédpeicerd of BBR/(RzZ8H > | 002
billion in 2014), with exports worth NZ$T7billion (@round a quarter ototal exports). Nearly half

these export{NZ$8.3 billon) go to TPP countries.

Improved commitments under TPP for services (and investment) would also be important for many
NewZealandgoods exporters, which increasingly look to undertake services related activities to
support their international business (such as establishing amarket presence, forming
commercial partnerships and providing aftsales service).
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©) TRANS-PACIFIC partnership

NZS BILLIONS

of New Zealand’s
top 10 services
export destinations
are TPP countries

AUSTRALIA European UNITED China JAPAN India South SINGAPORE Hong Kong CANADA
Union STATES Korea

In addition to he Investment Chapter discussed beloWPP includes fouchapters that relate
specifically to trade in services:

CrossBorder Trade in ServicesSommitments are designed to ensuxdewZealandexporters
are not discriminated against in TPP markets (sulifelimited exceptions) anthat domestic
regulationin TPP countries does not operate as a barrier to services trade, including sectors
such as accountancy, construction, engineering and architecture servicesvolthisbenefit
NewZealand exporters including in transport servicedA1.5 billion exported to TPP
countries in 2014), other business servicBi&H1.3 billion to TPP countries in 2014), and IT
services 2500 million exported to TPP countries in 2014). It would also supportagidac
and tourism exporters, for example making it easier to establismarket presence for
marketing or sales. FalewZealand these obligations would be leeost to fulfil, as our
domestic regulatory regime already operates in an open andtramhe restrictive way.Like
existingNew Zealand=TAs, pblic services provided in the exercise of governmental authority
and social services such as healthcare and public educatieralso excluded from the scope
of NewZealand gervices market accessmmitments in TPP

Financial Serviceg PP is the first time thdflewZealandhas included a separate chapter of
provisions and commitments on financial services in a NEA.Zealandsold NZ5136 million

of financial services to the TPP region in 2014, the ritgjof which was NZ$9nillion to
Australia. These exports were a relatively small proportion of the thN@621 million of
financial servicedNewZealandexported in 2014, indicating potential for increased exports
under TPPNew Zealandalready hasan open and transparenfinancial services policy regime.
This, together with the policy space preserved under TPP to impasgdential regulation,
means there would bdittle policy risk and minimal disadvantage fdewZealandto enter
TPP with respect tBinancial Services.

Temporary EntryTPP will commit Parties to provide streamlined and transparent procedures
for temporary entry applications, including a requirement to publish explanatory information
on the requirements for temporary entry and the tgpi timeframes for application in each
country. Increased informatiorwould assist NewZealand business people when doing
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business in all TPP countrid¢ewZealan®2d O2YYAlGYSyida R2 y20 | LILIX
employment inNewZealandor to immigration m#ters, such as citizenship or permanent
residency applications

Telecommunications: TPP includes additional commitments that would apply to
telecommunication services, aimed to underpin effective market access and competitive
markets in telecommunicationservices in the TPP area. All the disciplines in the Chapter are
assessed as consistent with currégw Zealandegulatory settings

1.3.3 Investment and InvestoiState Disputes Settlement

Joining TPP would benefitewZealandinvestors, providing improved oditions when making
investments in other TPP Partié many sectors, including our agricultural, manufacturing and
natural resource industriesimproved conditions for investment are also important for many
NewZealandgoods and services exporters, who increasingly look to undertalestmentactivities

to support their international business (such as establishing amarket presence, forming
commercial partnerships and providing aftealles service)NewZealand autward foreign direct
investment (ODI) in TPP countries represents about 73% of total investment abroad, and TPP will
reduce barriers to investment and facilitate the navigation of complex regulatory systems.

TPP would be the first tim&lewZealandhas eatered into FTAinvestment commitments with
Canada, Japan, Mexico, Peru and td& and will also improve on the partial investment
arrangements with several other TRHrtiesincluding Brunei, Chile, Malaysia, Singapore and Viet
Nam.

Foreign Direct Inv@ment (FDI) from TPP countriestals 75 percent of all FDI intoNewZealand.

Thisis an important source of capital to keep buildiNgwZealan®@a O2YLISGAGA OS | yR
economy. Membership in TPP would also send a signal to investors in TPP &aotitsthe

investment environment intdNewZealandby generating increased confidence and knowledge in
NewZealan@d &Gl o6fS |yR GNIyaLI NByid Ay@SadySyid NBIAAY
inward investment flows ilNew Zealand

Under TPP\New Zeahndwould increase the threshold above which a rgovernment investor from

a TPP Party must get approval to inviessignificant business assdtem NZ$100 million toNZ5200
million. (Note that nomgovernment investors from Australia are already screkra a higher
threshold,currently NZ5497 million under ANZCERTA.) Other than this specific threshold, TPP would
not have any further implications for the investments currently screened under the Overseas
Investment Act 2005No changes would be requiréd the way NewZealandcurrently approves
foreign investment irsensitive landincluding farm land over five hectares) fishing quota. TPP
rules do not provide the ability for governmentto ban TPP nationals from buying property in
NewZealand Under TPP, howeverNewZealandwould be able toimpose some types of new,
discriminatory taxes on propertgand, as noted above, continue to require approval to require
approval for foreigrinvestments in sensitive landNewZealandwould also retain the flexibility to
make the approval criteria under the Overseas Investment Act more or less restrictive.
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As with many ofNewZealan@& SEA&GAY 3 C¢! & O 6A (nfemb¥@ MBI =/ KA
provisions of the TPP Investment Chaptee aupported by recourse to investor State dispute
settlement (ISDS). ISDS is a dispute resolution mechanism that allows foreign investors to pursue
NEYSRASA RANBOGEE 3IFAyad | ¢ttt tIFNIe. Ay NBfIl GA?2

The ISDS nobanism would provide positive recourse fidewZealandinvestors in TPP countries,

but also has the reciprocal potentiabnsequenceof an increased exposure of thdewZealand
Governmentto ISDS claims. While ISDS has been included in matgwifealan@d SEA&GAY 3
and investment agreements, it has never been utilidggdwever, the size of the TPP region and the

potential number of new investors iNewZealandcould increase the risk thdllewZealandmay

face an ISDS clai(and the actual cost of sponding to such a clainm) the future This increased

risk has been suggested by some commentators as potentially preventing future governments from
taking regulatory action in areas of importance MewZealand such as for environmental
objectives.

There are several aspects of ISDS in TPP that are considered to provide sufficient mitigation to
balance the advantages and disadvantages of ISDS as acceptable NavwHEealandGovernment
For example:

There are safeguards, reservations (rapmforming mesures) and exceptions that ensure
NewZealandretains the ability to regulate for public health, the environment and other
important regulatory objectives.

A specific provision allows the Government to rule out ISDS challenges over tobacco control
measues.The Government intends to exercise this provision.

The investment obligations in TPP have been drafted in a way that would impbig a
burden of proof on investors to establithat a TPP government had breachebligations
ddzOK | & WS EWINRYLANRZYG ASR20/1 QY RRINNR 2 F GNBFGYSyidQo
Limiting the types of monetary awards and damages that can be made against the
Government

Provisions that mean hearings will be open to the public, and which allow tribunals to accept
submissions from experts and the public.

A number of provisions that allow TPP governments to issue binding interpretations on ISDS
tribunals.

ISDS provisionsould not apply betweerNewZealandand Australia This means thathree-
guarters ofall FDfrom TPP countries iNewZealandwvould not have recourse to ISDS under
TPP

There are a number of other mitigating features (outlined in detail in this NIA).

ISDSdoes not changdNewZealan®2a 20f A3F A2y & dzy RSNJ ¢tt X Ad &AAY
investors to pursue a claim in the case a government has not met certain obligations. Similar
resourceswould be involved defending aase if for example, a TPP Governmevdsasked by one
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of its investors and decidito pursue a remedy via State-State dispute settlement, or pursue the
issue through the domestic avenues (such asNbe/Zealandcourts)

1.3.4 Intellectual Property

The TPP Intettual Property Chapter contains the most extensive set of intellectual property
obligations in &TAnegotiated byNewZealand Most provisions of the chapter are consistent with
NewZealan@&8 SEAaGAYy3I AyGStf SOGda £ LINBaIdENIedlandwS IA YS ®
make changes to law or practice before we can ratify Aggeement most notably in the areas of

copyright and related rightsand patents NewZealandwill also need to amend its plant variety

rights regime within three years of TPPtang into force In many casedNewZealandhas

negotiated flexible approaches to these obligations, as well as exceptions and limitadiessll,

however, the obligations in thdntellectual Property Chapter would involve a net cost to
NewZealand(primarily the net cost due to copyright term extensiargnservatively estimated at

NZ$55 million, and the loss of futugolicyflexibility in other areas)

Some of these obligations regard copyright and related law:

The most significarimpactfor NewZedandwould be a requirement under TPP to extend the
copyright term to 70 yearsNewZealandlaw currently protects copyright for 50 yedrs
NewZealandnegotiated an eighyear transition period in TPP, during which time works that
would originally have f&en into the public domain would have their copyright term extended

to 60 years (rather than 70). While sorheewZealandcopyright owners would benefit from
copyright extension, overall it would impose a significant net apstue to NewZealand
consumers foregoing savings from works falling into the public domain earlier. Over the very
long term, the average annual cost MewZealandis conservatively estimated to HBeZ555
million.

TPP would require Parties to prohibit the circumvention ohtesogical protection measures
(TPMs) without permission of the rights owner, as well as some related obligations. While
NewZealandlaw is already consistent with many of themsjuirements TPP would require
are new civil and criminal sanctions agaiasperson who circumvents a TPM directly. The
TPM provisions would not requitdewZealandto prohibit uses of copyright works that are
currently legitimate undeNew Zealandaw.

TPP would requirdlewZealandto give performerasnew economic and moral righ in their
performances, similar to those of other copyright owners, including the right to authorise any
copying of the sound recording of their performance, the selling of the sound recordings, the
communication of their performance to the public, aslinas the right to be identified as the
performer and to object to derogatory treatment of their performances and sound recordings

® The copyright term for films and sound recordings (including recorded music) currently expires 50 years after the end of
the calendar year in which they we made or published. The copyright term for books, screenplays, music, lyrics and
artistic works currently expires 50 years after the end of the calendar year in which the author died.

" TPMs include digital locks on copyright works or services thathiisgrcopyright works.
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of their performancesThismay benefit someNewZealandperformers,but is alsoexpected
to incursometransaction costs foNewZealand

Some provisions in TPP relating to pharmaceuticals are assessed to be a net disadvantage to
NewZealand but not to the extent of posing significant cost or risk:

TPP would requirblewZealando provide extensions to the patent term fohprmaceuticals

for delays in regulatory approval processes in certain circumstances. If these circumstances
arise, a patent term extension would delay entry to the market of cheaper generic versions of

that pharmaceutical. Given the efficiency dfewZealmdQa LINR OSaaiy3a GAYSa
unreasonable delays are expected to occur NlewZealand and only in exceptional
circumstances. While the cost of any delays would depend on the case, the average cost is
estimated atNZ$1 million a year.

TPP would require t I NIe (2 LINRPOGARS SAGKSNI SAIKG &S
pharmaceuticals, or five yearmong with other measures to providadditional effective

market protection (a period of protection before which competition from generic
pharmaceuticals wa allowed). The second option can be met by curtdetvZealandpolicy

settings and practice

TPP would requirdNewZealandto provide a form of patent linkage for pharmaceutical
products But the obligation in TPP has been limited to requipagent owrersto be notified

when a person sought approval to market a generic version of their prodmct,making
available remedies to enable the resolution of disputes about a pharmaceutical patent. These
measures would not require any changeNewZealandpradice, and as a result would not
result in any disadvantage tdewZealand

Under TPPNewZealandwould need to adopt a plant variety rights system that gave effect to the

most recent 1991 version of the International Convention for the Protection of Marieties of

Plants (UPOV 91|This is aNewZealandspecific alternative to an obligation in TPP to accede to

UPOV 91.While NewZealandhas acceded to UPOV 78 (the 19¥&sion of the Convention),

accession to the more prescriptive UPOV 91 had been seen as potentially reducing some of the
options available to the Government when deciding Howespond to the recommendations of the

2 AGEFY3IA CNROdzy I f NBLI26RJin réspect!oRindigendlB plantdvarigti8sh 6 2 ! |
Under TPP, the Governmemiould have flexibility to decide, in consultation with the relevant

partners and stakeholders, how best to medewZealan®@d 20f A3 A2y a oKAES (O
the recommendatios in WAI 262NewZealandwould havethree yearsrom¢ t t Qa4 Sy G NE Ay (3
to meet this obligation New Zealandwould alsobe able toadopt any measure necessary to fulfil

Treaty of Waitangi obligatioria meeting thiglant varietiesobligationunder THP.

TPP would also requifdew Zealandtio accede to or ratify six further international conventions and
treaties related to intellectual property, none of which are expected to bring significant advantage or
disadvantage.

There would be some advantages NewZealandin joining TPP from the Intellectual Property
provisions. Requirements for due process regardimg protection of geographical indications (a

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 18



Section 1: Executive summary

sign or name used in relation to goods that have a specific geographical origin and qualities
essantially attributable to its origin). Exporters would be able to seek to ensure that they can
continue to use common names for goods by objecting to proposals in export markets to protect
them as geographical indication€onsistent enforcement proceduresrfintellectual property
would also benefit exporters that rely on protecting intellectual property oversasvisions on
traditional knowledge provide a framework within which TPP Parties can cooperate to improve
understanding of issues related to tréidnal knowledge and genetic resources, including
Ynidl dz2NF y3F an2NAR FyR GlF2y3r aLSOASao®

1.3.5 Other Areas of the Agreement

There are a number of other areas of potential significancéfaw Zealandn TPP:

TPP would be the first timélewZealandentered Government Procurement commitments
with Malaysia, Mexico, Peru and Viet Nam. This would prodede Zealandexporters new
government contracting opportunities, without requiring changes tewZealan@® a
procurement practice or regulatory framewarkn most developed countries, government
procurement typically represents 120 percentof GDP (OECD estimates).

TPP would require the Pharmaceutical Management Agency (PHARMAC) to meet
requirements aimed at promdatg transparency and good process in @gons to fund
pharmaceuticals and medical devieekr example, introducing a review mechanism. While it

was notNewZealan®2d LINBFSNBy OS (2 AyOf dzRS (G(KAa AaadzS
PHARMAC practices. The total estimated impact ofehiakes for PHARAC idNZ$4.5 million

in oneoff establishment costs, plusZ$2.2 million ongoing per year cosEhere would be no

change tathe fundamentalsof | ! wa! / Q3 | Y&vRST @& FoAfAGe G2 LINR
what pharmaceuticals are funded iNewZealand and the negotiating model it uses to

achieve the best health outcomes from the funding available, would not be affected by TPP.

TPP contains provisionson Stdteg Y SR 9 Y G SNILINR &AS& o0{h9auv GKI G NEX
establish and mairtin SOEs while aiming to establish a level playing field between- state
owned or controlled companies and their competitors. The provisions do not apply to SOEs
which operate principally on a ndor-profit or costrecovery basis, and include an exception

for SOEs with annual revenue below around NZ$400 mittars excluding the majority of
NewZealandSy G A 0 A S& FNRBY (Serticasithattage Yryvidéd Y&z dataridoy
NewZealandSOEs are also excluded from key obligations in the Chaftter Gapter would
support NewZealandexporters and investors operating in TPP markets, and would entail no
real disadvantage foNewZealand primarily becauséew Zealandstate-owned commercial
companies are set up to operate on a level playing field withapely-owned companies and

are subject to competition laws.

CttQa fFro2dNJ FyR SY@ANRYYSyYy( 2iddide® v &y off NS (K
NewZealan@ &TA. TPP will promote sustainable development and higher standards of
environmental and labour notection in the TPP region. Key outcomes fdewZealand

include commitments by Parties to adopt and enforce strong domestic labour and
environmental laws, and obligations to address forced and child labour, the illegal take of and
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trade in wild flora and fauna, subsidies for overfished fish stocks, and jlieg&iported and
unregulated (IUU) fishing.

A number of chapters will contribute to facilitating economic efficiency, consumer welfare,
and the ease of doing business, for examgilapters covering Competition, Competitiveness
and Business FacilitatioBmall and Medium Enterprises, and Regulatory Coherence.

¢ t tE@étronic Commerce Chaptaims at promoting the adoption of domestic frameworks
capable of building confidence amongcemmerce users, while avoiding the imposition of
unnecessary barriers tihe use and development ofeommerce.

Some obligations in TPP would constitute new obligationdNfew Zealandbut would not require

any changes to our law or practice. These new obligations would not therefore directly disadvantage
NewZealand The new bligations would, however, place new limitations on t@®vernmenf a

ability to modifyNewZealan®2a L322t AO0& aSidAy3aa (G2 SyadaNB (KSe
circumstances. Whether locking in current policy settings materially disadvantdgeeaand

depends principally on how prescriptive the relevant obligation is and the availability of other policy
tools to achieve the relevant future policy objectives. For example, some obligations in the
Intellectual Property Chapter could place new limitstia 2y GKS D2@SNYyYSyidiQa |
certain intellectual property settings in response to new circtamses or technological changand

the SOEs Chapter could prevent the Government from subsidising SOEs to specifically undertake
commercial activitiegh other TPP countries.

1.4 Measures equired inNewZealando implement TPP

Most of theobligationsin TPP are already met INewZealand SEA&GAY3 R2YS&GAO
regime. In summary, this is becauslewZealandalready has an open economy thplaces few

barriers in the way of trade and investment. Also, we have an independent, fair and effective judicial
system and an efficient administrative system that together provide the kinds of procedural
guarantees for foreign businesses that are reqdirender some of the chapters in TPP. This is
evidenced by the fact thalNewZealandconsistently ranks as one of the easiest countries in the

world to do business in.

However, a number of legislative and regulatory amendments are required to MéarZealandQ a
domestic legal regime with certain of the rights and obligations created under TPP and thereby
enableNewZealando ratify TPP. These include:

Changes to the Tariff Act8@ (G2 AYLI SYSyd ¢tt Qad LINBFSNBYGALl
safeguard rechanismgand may include emergency action measures for textiles and apparel)

to the Customs and Excise Act 1986mplement advance rulings for valuatioand to the

Customs and Excise Regulations 18PBnplement rules of origin. TPP would also regquan

export license allocation system fquota-controlleddairy productdo the US market

Some amendments to various Acts to give effect to notification, comment, and transparency
requirements under TPP.
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Within three years of TPP entering into foreechange to the Wine Act 2003, or regulations
underthe AccRSFAYAY 3 GKS (eSS 2F 6AyS LISNYAGGSR G2

Amendments to the Overseas Investment Act to increase the screening threshold for non
government investments significant business assdtem TPP Parties tdZ5200 million.

Within three yearsof TPP entering into force, amendments to the Plant Variety Rights Act
1987 to give effect to the International Convention for the Protection of New Varieties of
Plants UPOV 91)while adopting any measure necessary to protect indigenous plants in
fulfilment of anyrelatedobligations under th&reaty of Waitangi.

Amendments to the Copyright Act 1994 to give new exclusive rights to performers, extend the
copyright term fom 50 to 70 years (with a delayed transition), provide new civil and criminal
remedies against the circumventing of TPMs (while determining exceptions to allow legitimate
circumvention), providing additional protection for rights management informatisayiging

the NewZealand Customs Serviceex officio powers to temporarily detain suspected
copyrightinfringing goods, and broadening the existing protection of encrypted program
carrying signals.

Amendments to the Patents Act 2013 to provide a graceopefor public disclosures of an
invention before a patent application has been filed, and to provide for patent term extension
in the case bcertain unreasonable delays.

Amendments to the Trade Marks Act 2002 to provide authority to Courts to award @it
damages for trade mark infringement, introduce measures to prevent the export of infringing
trade mark goods, introduce measures to provide MewZealandCustoms Servicex officio
powers to temporarily detain suspected trade mark infringing goaasl require the Courts

to order the destruction of counterfeit goods in infringement proceedings except in
exceptional cases.

Amendments to the Agricultural Compounds and Veterinary Medicines Act 1997 to extend
current data protection for new agriculturahemicals frondive to ten years.

1.5 Economic, social, cultural and environmental effects

1.5.1 Economic #ects
The overall impact of TPP on thiewZealandeconomywould be the result ofthe complexinter-
action of the different aspects of the Agreement.

Economic modelling commissioned by thew ZealandGovernment estimatethat once fully
in effect, TPP would result NewZealan@ & D5 tabodat3% Mrger than if TPP had not
existed, adding NZ$2.7 billisa GDP (in 2007 dollars) 2030

TPP would lgo carry some costs fddewZealand estimated at up to NZ& million each year.
This cost includes two components:

0 Hscal costs (e.g. foregone tariff revenue for the Government, and costs associated
with the implementation of TPP) estimated at upN@®4million.
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0 Thenet economic effect of extending copyright perjasbnservativelyestimated at
an average oNZ$55 million a year

From the first year of entry into force, TPP would be of net benefiéoZealand. This net benefit
would grow substandlly as the benefits from TPProe on line(e.qg. tariffs phased out over longer
periods) Total benefits after three years are predicted to be ten times larger than costs, with the
gap continuing to widen as the economic benefits of greater export opporasivere made
available toNew Zealandbusinesses

Table 1. 3: Summary of Benefits and Costs

Annual Net Cost /

Area i Description
Benefit (NZ$) .
Reductions in tariffs and quota barriers on got $624 million| Additional GDP for the NewZealand
trade. (Economic benefit.) economy by 2030 (CGE modelling).

Around half of tariff elimination fo
New Zealandexports isfrom entry into force.

Reductions in nosariff measures(NTMs) on $1.46 billion Additional GDP for the NewZealand
goods trade. (Economic benefit.) economy by 2030 (CGE modelling).
Improved trade facilitation measures. (Econot $374 million| Additional GDP for the NewZealand
benefit.) economy by 2030 (CGE modelling).
Reductions in barriers on services tra $250 million| Additional GDP for the NewZealand
(Ecaomic benefit.) economy by 2030 (CGE modelling).
Copyright term extension. (Economic cost.) - $55 million| Net cost over long term, based on econor
modelling.
Actual costwould increase gradually ove
first 20 years.
Foregone tariff revenue. (Fiscal cost.) - $20 million| This maximum is reached after seven year
TPP Institutional arrangementand aitreach - $1 million| Participation in orgoing TPP committees ef
activities. (Fiscal costs.) and public engagement.
Administrative costs. (Largely fiscal cost.) -$3.2 million| Costs  for implementing certain T

obligations primarily, the fiscal cost i
relation to new administrative procedurg
PHARIAC would implement, and impact
any extensions to pharmaceutical patgnt

Note also oneoff costs to PHARMAC

NZ4.5 million, and Customs oNZ0.4
million.

8 While not appropriate for a direct comparison, the $79 million in annual costs listed(tiieh is an oveestimate of

GKS O2ata Ay GKS FANEwoul Belless fi? @xanmple thad she ISZBIBING of Aayis that WoRliNIO S O
be eliminated fromNewZealand32 2 Ra SELR NI & i ¢tt Qa Sy (iNeBZealaydivauld Feg2 NO S
improved market access from removal of NTMs in goods, services and investment).
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Economic m odelling

The economic modelling commissioned by the Ministry of Foreign AffairsTaade (MFAT)

estimated the overall impact of TPP blewZealan®2d SO2y2Yeéz 2y O0S | ftf GNFRS
were assessed to have come into place by 2030. The four ways in which the modelling assumed TPP
would liberalise trade were:

Reductions inariffs and quota barriers on goods tradeorresponding tdNewZealandGDP

being NZ$624 million larger by 2030. This figure corresponds to the economic benefit that
would accrue toNewZealandfrom improved market access into TPP markets due to lower

tariffs. The model captures gains from allocative efficiency as relative prices adjust
encouraging a shift iNewZealandproduction into areas where we have better competitive
advantages. It would also account for increased value from lower tariffs on impuads

New Zealand although this effect would likely be relatively low givdawZealan@a | f NB I R@&
low tariff structure

Reductions in netariff measure§NTMs) on goods tradeumulating in an additional NZ$2.91
billion to GDP aftefifteen years. Whilehe removal or lessening of IME can represent one
of the most significant outcomes from trade agreements, and the impact MdNdnh global
trade is weldocumented, available data and approaches to modellingi§lTare not as
developed as for, say, the litaisation of tariff barriers. For this reason the Government took
a conservative approach to considering the benefits of reductions Md\bh goodsunder
TPP, and assumed that estimated gains from addressiMsNn goods would benly half of
this predcted value, i.e. NZ$1.46 billion.

Improved trade facilitation measuresstimatedto add NZ$374 million tblewZealand2a D5t

after fifteen years. These gains were estimated to come from faster times for goods to clear
borders, for example resulting fromTM & 2 dzi 02YSa 2y GNI RS FIF OAf AG]
aimed at facilitating the flow of goods across borders, including through ensuring customs
procedures and practices are transparent and consistent, and expediting certain forms of

trade.

Reductions ifbarriers on services tragestimated to contribute an additional NZ$250 million

to NewZealandGDP by 2030. TPP would liberalise trade flows across a range of areas that
would be expected to benefitlewZealandn these areas (for example in Crddsrder Trade

in Services, Financial Services, Temporary Entry, and Telecommunications).

Theseestimated gains to NewZealan®2a 52030 compare the impact of TPP against the
scenario where TPP never enters into force. In reality, TPP will almost certainlyimotdorce
regardless of whetheNewZealandjoins. If TPP goes ahead witholewZealand NewZealand
would be placed at a competitive disadvantage in the reginaurring a significant net cost to the
economy

® Anna Strutt, Peter Minorant € € 'y whk $% 4! S5&8yFYAO /2YLlzil 6t S DPgeliNd ¢ 9 lj dzi
Partnership Agreement: Potential Impacts on tidewZealand9 O2y 2Ye@£¢3X wuy {SLISYOSNI unwmp
www.tpp.mfat.govt.nz
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Estimation of ¢ osts

In the context of lanching TPP negotiations, the Government also commissioned a study on the
effecton NewZealandof raising a number ahtellectual property IP) protections inNew Zealandat

that time'®. This included a quantification of the impacteoftendingNewZealan®2a O2 LJ&@ NRA IK{
from 50 to 70 years, an obligation that eventuated in TPP. Ergas g@09) found that
NewZealands I & | G @SNEB adzoadlydAlrt ySi AYLRNISNI 2F Lt
FAfYAZ &2 7F06| NBheani thaydateOteniziit bf@uhyfaddiiignal IP protection in

New Zealandvould accrue to foreign IP owners.

The study looked at the potential costs of term extension in terms of its effect on the price and
usage of copyrighprotected content in NewZealand as wdl as the potential benefits on
New Zealandexports in this arealhe studyestimated thecost of copyright extension for books and
recorded musigccorresponding to an average annual real cosN#@21 million andNZ$17 million
respectively These costsconstitute the most recent estimation of thaet cost toNewZealandof an
extension to copyright term under TR&though creative markets have changed during this time, as
a result of digitisation and consumer trend$yhile not included in the Ergas etrabdel, copyright
extension would also have an important effect gardio-visual works, includinfiims andtelevision

The net economic impact for audigsualworksis estimated to be roughly equivalent to the annual
cost of recorded music. As a restilie real annual cost of TPP on these three areas of copyright, is
estimated to beNZ$55 million annually.

There would be some additional costs associated with joining TPP that could be seen as operational
costs for theNewZealandGovernmentc the most sgnificant of which would bé&Z520 million in
foregone tariff revenue (on imports from new FTA partne®}her costs include additional
administration costs for PHARMARZ$4.5 million in oneoff costs, with an omgoing annual cost of
NZ52.2 million), andassociated with the possibility of granting patent term extension (estimated to
averageNZ51 million annually)Many ofthe other costs associated with TRBuld be considered an
investment in realising the full benefits afhe Agreement for example funihg NewZealand a
participation in the institutional arrangements (such as Committees) that will oversee the trade and
economic framework envisaged under TPP. These fiscal costs are estimated to total a maximum of
NZ$2 million annually.

15.2 Social cultural and environmental Effects

The net economic benefit of TPP fdiewZealandwould be expected to translate into a
corresponding net benefit ttlew Zealandsociety, for example through improved employment and
wages, and greater resource to spend oralie, welfare and cultural outcomebsleverthelessthere

would be some costs for the health sector that would need to be managed (noting that those costs
associated with nevadministrativerequirements for PHARMAC would met by increased funding
from the Cown).

PYWESYyyATSNI hNNE WFaz2y {22ys | SYNE 9 NBWZeaan@® Oty 2 YA O3 LIVAI O§ w8
¢NI RS bS3a20Al (A2 gopytight tefnBekiEn§on oeSuNs avaitailejava tpp.mfat.govt.nd.
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TPP would have few implications fdewZealan@a | 0Af Ade (2  R8akeS8inshel 42 OA |
preamble to the Agreement, THRartiesNS & 2 £ @S (2 GKY [tAlYNIFAG/A NR IKG G2
domestic public policy objectives, including t6 S 3 dzZl NR LJdzatft x @& ¢ &nit 12BN ©
environment commitments are the strongestontained in any ofNewZealand &TA, and are

consistent withNewZealan@a SEA&GAYy3d R2YSAGAO | LILINRBEF OK® ¢t t
immigration. While closer econamties with other TPP members may result in new patterns of
movement of people, TPRould not affectNewZealan®2d A YYAINF GA 2y LRt AO& FNI
have no effect on human rights MewZealand

All ofNewZealan@d C¢! a KI @S SYSdZNERI GRKRYA&KKSE) dzplipgSSy
is observed. This outcome has been achieved by ensuring the obligatibiesvifiealan®@d C¢! & R2
y2i AYLISRS GKS /NRsogyQa FtoAftAGeE G2 TFdzhbugh Ada

including a Treatyfd/Naitangi exception in all FTAsce 2001

f

NS

The Treaty of Waitangi exception NewZealan®?a C¢! & LINPPBARSAEA | RRAGAZ2YI §
wouldo S Fo6fS G2 O2yGAydzsS G2 YSSG Ada 2o0ftAdlrdrazya
is designed to ensure that successive governments retain flexibility to implement domestic policies
GKFG FF@2dz2NJ an2NR  ¢A(K2dzi t ocatghEto BverfeadsIedtRies. 12 2 F
NewZealan®@d | LILINBI OK 2F Ay Of dzRAYy3I (GKS ¢NBlFGe 2F 2|
reflects the constitutional significance of the Treaty of WaitandiléovZealand

New Zealandcontinued this approach withPFP, securing the same outcome as with previous FTAs.
TPP countriesalso secured provisions on traditional knowledge that have not been included in any
previousNewZealandFTAs as well asNewZealandspecific outcome on plant variety right§he

plant vaiety rights outcomewould give the Government sufficient time to undertake consultations
on implementation of this obligation and sufficient flexibility to adopt any measures it deems
necessary to protect indigenous plant species in fulfilmentugy related obligations under the
Treaty of Waitangi.

As a result of these outcomes, nothing in the TPP prevents the Crown from meeting its obligations to
an2NAX AyOf dzRAY 3 dzy Rhésk autcdmesefletBNewiZealagd¥a 2 $ & i1 o/f3IM &PK
practice inFTAs,and SNB 200G AYySR I FOSNIJ O2yadzZ GdFdAz2ya 6A0K

TPP is not expected to hagesignificanS F FSOG 2y G(KS D2@3SNYYSyidQa I oAt
objectives, such as supporting the creative arts, and in relation taralltactivities.The only

significant cultural impact of TPP would be potentially due to the extension of copyright terms,
delaying the point at which creative works would enter the public domain B0rto 70 years. This

would have two key cultural effest consumers and secospeneration creators would need to wait

longer before works were freely available (i.e. in the public domHimhile copyright holders would

be able to derive benefit from works for longer. The overall effects are likdbg felt more keenly

™ Thiswould affect projects that use copyright works once that have fallen into the public domain, like the National
[ A 0 NPapEEs @agtroject.
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by institutions that hold large quantities of works that would have entered the public domain
without the term extension, such as libraries and universitigdthrough TPP would not affect the
copyright exceptions that currently existiNew Zealandfor these kinds of ingutions.)

One of the aims oNewZealan@d (G NJ} RS | ANBSYSyida Aa (2 Syadz2NB
sustainable development and environmental objectives. TPP includes provisions that recognise the
important role that trade liberalisation can play in supporting environmental improvementgtand

role that improved environmental performance can play in underpinning economic development.
TPP iNewZealan®&a GKANR GNJY RS F3INBSYSyld G2 AyOfdzZRS |
(the others being ANZTEC and the Korea FTA), and is the mgstetemsive of these. TPP aims to
promote sustainable development and higher standards of environmental protection in the TPP
region.

TPP contains legally binding commitments on trade and environment, requiring Parties to effectively
enforce their environmntal laws, and not to derogate from them in order to encourage trade or
investment. TPP also contains specific commitments intended to help address global environmental
issues such as trade in illegally harvested wild fauna and flora, IUU (illegal, latedgand
unreported) fishing and harmful fisheries subsidies.

TPP would not restricNew Zealandfrom applying existing or future environmental laws, policies
and regulations, provided they are applied to meet a legitimate objective and are not implechent
in a manner which would constitute a disguised restriction on trad®P is not expected to have any
negative effects on the environment MewZealandthat cannot be managed using existing policy
frameworks.

1.6 Consultations

The consultation process folPP has been among the most extensivileavZealandGovernment

has undertaken for any trade negotiation. Throughout the negotiation process the Ministry of
Foreign Affairs and Trade (MFAT), together with other government agencies, has been active in
engagig with a wide spectrum of stakeholders on TPP.

The objective of ongoing consultations on the TPP has been to provide the opportunity for
stakeholders to seek information and offer their views so that their interests are taken into account.
Regular sessits with domestic stakeholderBave provided a forum to share information about the
progress of negotiations and to seek stakeholder input on negotiating goals and approaches. The
Gett ¢Ff1¢€ AYGSNYSih O2fdzvy 02y amehepubligdang A (G S0
stage

In undertaking consultations for TPP, the Government drew on an existing foundation of information
from engagement with stakeholders over the course of previous FTA negotiations
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1.7 Subsequentltanges to TPP

TPPmakes provisiofior the Parties to amend the Agreemewtn amendment can only be madeaif

Parties agree in writing, and would only enter into force after each Party had approved the
amendment in accordance with its applicable domestic legal procediMesvZealandwould
consider any proposed amendment on a case by case basis, and, as reflected in the text, any
decision to accept an amendment would be subject to the usual domestic approvals and procedures
for entering into a multilateral treaty

In addition, the TPP @Gunission would be able to consider and adopt modifications of:
The tariff elimination schedules, where this is due to a Party accelerating its tariff elimination.
The rules of origin established in Annel productspecific rules).
The lists of entites YR O2SNBR 3A22Ra FyR aASNBAOSa | yR
Annex to Chapter 15 (Government Procurement).

As with any other amendments, such modifications would only take effect once each Party had
completed any applicable domestic legal prdaees.

Any Party may withdraw from TPP by providing written notice of withdrawal to the Depositary. The
withdrawal takes effect six months after notice is provided unless Parties agree on a different
period. If a Party were to withdraw, TPP would remaiforce for the remaining Parties

Any decision byNewZealandto terminate TPP would be subject to the usual domestic approvals
and procedures.

1.8 Conclusion

This NIA finds that entering TPP would bdlewZealan®2&d y I GA 2yt Ay GSNBald o
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NEW ZEALAND
FOREIGN AFFAIRS & TRADE

2 Nature and timing of proposed treaty
action

The Trand?acific Partnership (TPRpreementis a plurilateral treaty level agreement negotiated
between twelve countries: Australia, Brunei Darussalam, Canada, Chile, Japan, Mexico, Malaysia,
NewZealand Peru, Singaporghe United States of Ameriq@S)and Viet Nam.

The TPP negotiations concluded on 5 October 2015 in Atlanta, Geofigiaed bylegal verification
and translation into French and Spanish. Signature is expected to take pleaeruary2016.

Entryinto-force of TPP is subject to the completion of the necessary domestic procedures of Parties.
There are various ways in which TPP may enter into force:

The first option is that if, within two years of the date of signature, all countries that signed

¢ttt AARFlIG2NARSaé¢0 KIF@S y20AFASR (GKS 5SLRaAdl N
legal procedures then TPP will enter into force 60 days after notification by all countries.

If all signatories have not notified their readiness within two years, tlensecond option is

that TPP will enter into force 26 months after signature if at least six of the signatories have
notified the Depositary that they are ready, provided that those six signatories account for at

least 85 percent of the combined GI#3 0f2013)of the original signatories.

The third option will apply if TPP has not entered into force under either the first or second
options. In those circumstances, it will enter into force 60 days after the date on which at least
six of the original signaties have notified the Depositary that they have completed their
applicable legal procedures. Again, these must be six signatories that together account for at
least 85 percent of the combined GI#3 of 2013pf the original signatories.

TPP includes mechanism that allows signatories who did not notify their readiness under the above
options to become ®artyto TPP when they are ready to do so.

It is NewZealan®@a & GNPy 3 LNZeSandngtideS itsicsmpiétion of its domestic
processes whin two years of signatureThe Agreement is not expected to enter into force until
early 2018.

NewZealandhas also concluded a number of separate side letters and instruments othir
Parties, alongside TPP. These are separate to TPP, with some dieimgaty status. For
New Zealand these instruments cover the following subject areas:

Letters, both legally binding and lefsmn-treaty status, that confirm the relationship between
TPP and existinewZealandFTAs: with Australia (also see belo®junei, Chile, Malaysia,
Singapore and Viet Nam.
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A legally binding agreement with Australia coveritige relationship between TPP and
NewZealandAustralia Closer Economic Relatio@&Rand the AustraliBASEAMNNew Zealand

Free Trade Area (AANZFTA) I ANBSYSy (i (-Ktatdidispute se@émeri ghditadell 2 NJ
remedies provisionsvould not apply betweenNewZealandand Australia; and agreement
limiting the circumstances in whiddewZealandcan subsidise an SOE for air services in the
TransTasma market.

Legally binding agreements with Canada, Mexico and the &tSheir requestc to protect
OSNI Ay WRA &t roythiedexignd alreat®prodiced #oQ under the Australia
NewZealand~ood Standards Code.

A lessthan-treaty levelunderstanding with Japan on the interaction between the copyright
term provisions of TPP and the concessions it agreed under the World War Il peace treaty
(Article 15, Treaty of Peace 1951).

Lessthan-treaty level understandings, agreed at their request appropriately higHevel in
nature, with Malaysia and Peru on biodiversity and traditional knowledge.

A legally binding agreement that provides Viet Nam with some flexibility in how it implements

a TPP obligation which requires Parties to allow the ebosder provision of electronic

payment services (a provision of the financial services chagthe content reflects flexibility

Viet Nam has negotiated with large exporters of financial services exporters (e.g. the US,
Australia, Japan)Conditions se2 dziT Ay (KA&a fSGGSNI Oy o6S SyT2
settlement provisions

Article 18 requires thaNewZealandaccede to or ratify the following treaty level agreements prior
to the date of entry into force of TPP fllewZealand

Budapest Treaty o the International Recognition of the Deposit of Microorganisms for the
Purposes of Patent Procedure (1977), as amended on September 26, 1980 (the Budapest
Treaty).

WIPO Copyright Treaty, done at Geneva, December 20, 1996 (the WIPO Copyright Treaty
WC.

Berne Convention for the Protection of Literary and Artistic Works, as revised at Paris, July 24,
1971 (the Berne Conventior).

WIPO Performances and Phonograms Treaty, done at Geneva, December 20, 1996 (the WIPO
Performances and Phongrams TreatyPPT.

The legal obligations that would be imposed NewZealandby acceding to or ratifying these
treaties will be considered in a separate National Interest Analysis (NIAs) for each treathe
impact onNew Zealandfrom joining each of those treaties onsidered as part of this NIAhese
NIAs will be presented to Parliament at the same time as this NIA.

12 Canada: Canadian Whisky, Canadian Rye Whisky; Mexico: Mezcal, Tequila, B&temarala and Sotol; US: Bourbon
Whiskey, and Tennessee Whiskey.

13 Newzealands already a member of a previous version of the Berne convention and is already required to comply with
the 1971 version undehrticle9 of the WTO Agreement on Trade Relatedekss of Intellectual Property Rights.
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TheTPP Intellectual Propertghapter would also requitdewZealando accede to the International
Convention for the Protection of New Varietie§ Blants, as revised at Geneva, March 19, 1991
(UPOV 91), or alternatively to give effect to UPOV 91 (see SdciiBhelow).

NewZealandwould ako be required to remove its reservation to Articlesl2 of the Paris
Convention for the Protection of Industrial Property, as revised at Stockholm, July 14, 1967 (the Paris
Convention).

TPP and the accompanying side lettarsuld not apply to Tokelau. Consultation is required with
Tokelau as to the territorial applicability of the multilateral treaties ratified or acceded to under
Article 18 of TPP.
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3 Reasons for NewZealand becoming
Party to the Treaty

The reasons forNewZedand becoming aParty to TPP are both economic and strategic.
NewZealandis an export dependant country. Trade is critical to continued growth and prosperity,

and the Business Growth Agenda (BGA) identifies the -feghl goal of growing exports to 40

percent of GDP by 2023\ewZealand éore objective in trade poligyin support of the BGAs to

broaden and deepen the opportunities available to businesses. Key to this is removing and reducing
barriers to trade and investment, as well as establishingn&aorks through which trade and
investment linkages can evolve and expahereby driving economic growthrTAs with key trading

partners, such as TPP, are an important means of achieving this. TPP wildtvEealan®2d F A N& i
FTA with five countries, including our third and fifth most important trading partners (&and

Japan).

TPP im 21" Century, comprehensive, living agreement in the Asia Pagificegion that is a driving

force of global economic growth.oRghly half of international trade, and more than gércentof
NewZealan@ & (G NJ RS | yR Ay @SalyYSNewZealahdad ¢ & dzii &zNB dzZR R LIS KR
trading relationships with Asia Pacific countries and TPP proMdesZealandwith the opportnity

to harness and grow these linkages

TPPwould serve as a platform to support the integration NewZealandbusiness into regional
supply chains andould provide consistency and certainty to traders and investors in TPP markets.
TPP will continu¢o evolve and grow through future expansion. TAgreement provides a platform

for wider, regional economic integration, and supports the foundation fe Aof the Asia Pacific.

The counterfactual scenariQ NewZealandstanding aside from the opportities of TPR; risks
marginalisation and decline fddewZealandin the region.NewZealand O2 YLISUAUGA BSYy Sa
markets would be eroded, and trade and investment would be diverted away ftemZealandto

TPP members. The opportunity to shape futuide liberalisation in the region would also be lost.

3.1 Benefits from enhanced trade and economic links
under TPP

The Agreement will deepen economic ties between its diverse members by opening up trade in
goods and services, boosting investment flows, gmdmoting closer links across a range of
economic policy and regulatory issuésgreater degree of coherence in the regulations that govern
regional supply chains will streamline international trade, providing benefits for businesses and
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consumers. Over time, TPP will remove unnecessary duplication, reduce costs, and foster greater
businespportunities

Y2y 3 ¢tt Qa ONgvizdiahdis th&t it Gulranteds préférential market access, and
improved quality of access, fdlewZealandgoods, services and investment in the eleven other
markets in the TPP region. Taken tduat these markets jointly account for approximately U$$2
trillion, equivalent to about 3@ercentof global GDP. TR#®uld open up new market opportunities,
and restore a level playing field for our exporters in markets where competitors have enjoyféd tar
preference.

TPP also offers the chance to further diverdifgwZealan®@ & S ELJ2 NIi NaWPealantl S I A ¢
exporters a significantly expanded range of markets where #nayld beable to do business on the

same terms as their competitors. Improvedcass to such large and dynamic markets provides
substantial new export growth opportunities toNewZealand businesses. Strategically,
diversification reduces the risk fddewZealandassociated with being oveeliant on particular

export markets or sects. A growing export sector will contribute to increased productivity, job

creation, higher wages and improved standaofiivingacrosdNew Zealand

Beyond market access for goods the RuIld provide more opportunities, and greater certainty
and trangparency, folNew Zealandousinesses wishing to operate in the region. TPP contains a range
of mechanisms which provide a platform for enhanced regulatory cooperation to facilitate trade and
reduce associated transactions costs in both goods and serviade aind for cooperating on a
range of other traderelated issues such as customs procedures.

FTA have played an important role in building strong trading relationships betWwsmnZealand

and our neighbours and have delivered tangible benefitd\few Zealandexporters and consumers.

The Ministry of Foreign Affairs and Trade aNdwZealandTrade and Enterprise surveyed 854

New Zealandexport businesses in 2000f the 236 respondeni¥7 percentperceived a modest or

substantial increase in business ptdfom the removal of barriers to trade and investment in their

export markets, while onfl6 LISNOSyYy G al g y2 STFFSOO 2N IDaa@SONBI a
from StatisticsNewZealandshow that between 2008 and 201MewZealandgoods exports to

countries with which we hav&TA grew by 10.3 percent on a cumulative compounded annual
ANRBGGK NI GS 604G/ ! Dwév o0l aras ¢gKAES $RAERINGAG G2 O2c
percent

3.1.1 TPP economies

Taken togetherNewZealand daddiaNd investment relationships with TPP countries are crucial to
0 KA& O2 dagrin NdsPsiity.Wp 2iyfiEhow, however,New Zealandhas not hadFTA in place
with five TPP countries (theS Japan, Canada, Mexico and Peru). Among other disadvanthges
meansNew Zealandgoods exporters to these countries can be liable for significant tariff payments,
with a third of a billion dollarpaidon duties orNewZealandexportsto TPP countries per year.
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The AsigPacific region is a key driver of globabnomic growth. Roughly half of international

trade, and more than 7@ercentof NewZealan@d G N} RS | yR Ay @SadySyidas
region. NewZealan@ad Fdzi dzZNB RSLISyRa 2y Ada S02y2YAO
countries

Thetwelve TPP Partiesollectively constitute approximatel§6 percent of wald GDR; worth
a total of US$2&illion.

The TPP region is the destination for approximately 40 percerfleMZealand2a 32 2
exports (worth NZ$20 billion in 2014) and approximately 47 perceNenfZealan® & & S NI
exports (worth NZ$8.billion in 2014).

In 2014, around 73 percent dfewZealan®2d (2301 f 2@SNESIF&a RANBOI
invested in TPP countries, and 75 percent of the total foreign direct investment (FDI) in
NewZealandvas sairced from TPP countries.

Five ofNewZealan® & teh &dding partners are included in TPP' @lAustralia 4™ ¢ US,5"
¢ Japan™ ¢ Singapore, an@" ¢ Malaysia).

TPP isNewZealan®2 & FA NR G WStJapand Gandta, MékiSo and Peru. These five
countries were the destination fddew Zealandgoods exportdotalling approximately NZ$8.7
billion, andNewZealandservices exportsotalling approximately NZ$3.6 billion in 2014. TPP
builds on existing FTAsttvthe other TPP countries.

The twelve TPP economies arcollectively home to 11 percera ¥ (G KS 62 NI R@a LJ2 LJdz
represent more than US$28 trillion in GDP (20d@hprosingsome of thewealthiesteconomies in

the world. The TPRPartiestogether acount for 4 percent ofNewZealan®2 & G 2 ih goodsi NI R S
and servicesThiswould make TPRewZealan®2 & f | NBd&@ by tr&lé Valudl 2

¢ttt Qa AYLRNIIFIYOS Aa TFdzZNIKSNI NBFf SOGSR Ay GKS 1
NewZealandand the TPP economieNlewZealandgoods exports to TPP countries have increased

by 24% since 2004, and stoodN#520 billion in 2014. Over the same period, goods imports from

the TPP ountries have increased by ¥ to NZ21 billion. Dairy is by faNewZealan®d Y 2 & (i
significant export commodity to TPP members, followed by meat and mineral fuels (mostly crude

oil). The main products sourced biewZealandirom TPP members are mineral fuels, vehicles and
machinery.

NewZealan@d a SNIIA OS & candwdieR s aksa éxpanded in recént yehlsarly halfof
NewZealan@ & a Serpbrts &r& &TPP economigsaving grown by 2% fromNZ$7 5 billion in
2007 toNZ$8.3 billion in 2014. In 2014, over 1.6 million tourists from TPP member countries visited
NewZealand about 60% of total tourist arrivals intblewZealand This number has grown by 21%
since 2007. Over 17,000 students from TPP countries studidevirzealandn 2014.** New Zealand

also imports a significant amount of services from TPP membenanies (mostly commercial

4 Note that Australians are not counted as international students and are therefore not reflectdtbwrzealand? a
international education statistics.
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services and tourism related travel services). Thisgnas/n by 286 over the past seven years, and
wasvalued atNZ$8.9billion in 2014.

NewZealan@d 2 @JSNBESI & RANBOG Ay@SadyYSyiosnte®R0énd Ay ¢t t
totalled NZ519 billion in 2014. This represen®&3% of total NewZealandinvestment abroad with

Australia and thaJSNewZealan@a NJ y 1Ay 3 a FTANBRGOG I yNewzZzedad®@y R f ||
ODI. Foreign direct investment (FDI) from TPP countriddeiw Zealandtotalled NZ%3.6 billion,

accounting for just over three quarters of total FDNew Zealandn 2014.

3.1.2 ExpandingNewZealandda ySGg2N] 2F C¢! &

The TPP negotiations had their genesisthe Trans Pacific Strategic Economic Partnership
Agreement (P4 between Brunei Darussalam, ChildewZealand and SingaporeOne of the
objectives of the P4 Agreement was to create a model that could potentially attract new Asia Pacific
members.

In addition to P4, TPRould build onNewZealan®d SEA&GAYy3 C¢! a SAGK ! {9!
Viet Nam, Brunei and Singapore under AANZFTA and further strengthen existing bilateral
agreements with Malaysia and Singapore. T®R®uld also complement our strong ilateral
relationship with Australia under AANZCERTA.

TPPwould be NewZealan® & HTAwWitHtie US Japan, Peru, Canada and Mexico. Waisld put
NewZealan@d NBf | A2y aKAL) gAGK (GKSaS LI NIGYSNR 2yiz2
engagement.

TheUSA & GKS ¢2NIXIRQa I NHSald SO2y2Yeéx gAGK 203SN) oy
been one oNewZealan®a (2L GNI RS L}RfAOe 32 f NewkeaNad¥al y& @& &
fourth largest trading partnerNewZealandgoods exports to the US are concentrated in the
agriculture and related food sectordlewZealandwould also benefit from enhanced access for

services exportersand increasethvestment.

Japan, Peru, Canada and Mexico are the other negotiating panvitrsvhich NewZealanddoes
not already have an FTA and all represent markets of interaddeteZealandrade and investment.

Japan idNewZealand fifth largest individual trading partnetn the year to December 2014
two-way trade stood at NZ&O0 billion. NewZealandexports to Japan were NZ$ billion,
accounting for 5.4percent of total exportsJapan joins as the second largest economy
involved in TPP adding nearly US#rillion to the combined TPP Gross Domestic Product.

Canada idNewZealan@ aineteenth largest goods trading partner overall, with total trade

worth NZ$1.1 billion in the year ended December 2014.

Mexico isNewZealan®2& f I NHSaid 3I22Ra GNIRAY3I LI NIYySN A
trading partner overall, witlgoodstrade worth NZ$17 millionin the year ended December

2014.

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 34



Section 3: Reasons for New Zealand becoming a Party to the Treaty

Peru isNewZealan® & ny (0 K f I NHS & (secdndldrgest gxpbrt markistlin/L &iNJ | YV R
America.

3.1.3 AdvancementofNewZealand2d & GNJ 0§ S3IA O Ay iSNBai

TPPwould advance a number dilewZealan®@ & | Sed§jic idtelet3!ida (G KS FANRG 27F
NEIA2ylf GNIXRS RSIHfaQ G2 O2yOftdzRS: ¢tt A& G F2I
Pacific regiorg a region that is set to drive global economic growth in th& @&ntury.

The TPP will harnmise rules governing trade between its members. Greater coherence in the rules
that govern regional supply chains will streamline international trade, with benefits for businesses
and consumers. Over time regulatory harmonisation will remove unnecessalcation and
reduce costs. This will be particularly beneficial for small to medium sized businesses, which can
least afford compliance costs.

In the short term, this benefitbBlewZealandthrough the elimination of trade barriergroviding for
the more efficient flow of goods, services and investment within the TPP regibo.the future,
benefits would accrue through the increased productivity and growth thaould result from
regional liberalisation.

The facilitative trade and investment framewodkeated by TPP is likely to have a significant
influence on the form and function of value chains across the Asia Pacific region in the coming yeatrs.
To a significant extent, these frameworks reflédewZealan®@d SEA&aGAYy 3 LRt AOe@
New Zealandfirms would therefore be well placed to take advantage of these frameworks, and to
extract more value from regional production processes.

TPPpromotes the APEC goal of free and open trade and investment in theéPAsific region and
has the potential toserve as a building block to a Free Trade Area of the Asia Pacific (FA®\AP).
such, TPP is likely to exercise considerable influence on economic integration in tHeadia
region well into the future.

While Iberalisation of trade through the WTO ilstremains NewZealan@2d Y 2 & A Y L2 NI
international trade policy priority, the promotion of increased trade liberalisation through TPP
supports continued ambition in the WTO agenda

3.14 Opportunities for new membership

Broadening participation is a costrategic objective for TRFhe Agreement is an important part of
the emerging Asian economic and gealitical architecture, offering opportunities for growth in
regional trade TPP is intended to serve as a model within APEC that is open for othem@esrto
join, acting as a key stepping stone towards the objective of free and open trade within the region.

Any future expansion of TPP is expected to increase the benefits of the Agreeniéeividealand
as it would provide even broader opportunities NewZealandexporters and investors.
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3.2 The consequences diNewZealandnot becoming a
Party to TPP

Againstthe economic and strategic benefits of thgreement it is also important to consider the
risks inherent in the counterfactual scenariodw Zealandhot joining the Agreement.

Choosing to remain outside the TPP would present several riskBldamZealand NewZealand
exporters and investors would lose the opportunity to benefit from enhanced access to markets that
account for 44% of outotal goods and services traddew Zealandexporters would also be placed

at substantial disadvantage to their competitors in TPP, as these competitors would now face lower
barriers to trade relative toNewZealand businesses. Collectively, this would regent lost
economic growth and opportunities fodew Zealandand therefore relatively lower living standards

for NewZealaners

Not joining the Agreement would also mean thidew Zealandcompanies operating in TPP countries
would not enjoy many of the ptections that their competitors from TPP countries would receive,
such as the nodwliscrimination and expropriation protections established by the Investment
Chapter.New Zealandwould also likely receive less investment from TPP Parties, as investors from
these countries may prefer to operate within the frameworks established by the Agreement.

NewZealandwould also lose the opportunity to influence the development of the rules that TPP will

set for the region. This is both in respect of its present faang more significantly, in the future as

TPP membership increases. These rules, such as those contained in the Technical Barriers to Trade
and Rules of Origin Chapters, will have important implications for the way trade is conducted within
the region. Foexample,New Zealandcompanies would likely find it more difficult to participate in
regional value chains (for example, in food and beverage or manufactind@sgyd on rules that did

not reflectNewZealan® & Ay G SNBXada 2N GNF RS LINRPFACES

TPP aims to seevas the inspiration for a broader Agtacific Free Trade Agreement. By not joining
TPP ,NewZealandwould miss the opportunity to influence the rules that may come to underpin
future regional trade dealdNewZealandwould instead have to accept rules\dgoped by other
countries if we were to decide to accede to these agreements in the future. These factors combined
could seeNewZealandcompanies at significant, lortgrm disadvantage to their competitors across

the region. This would likely affect theompetitiveness and productivity of th&lewZealand
economy more generally, with negative flam effects to employment, wages arsfandards of
living.
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4 Advantages and disadvantages
New Zealand of the treaty entering intc
force and not entering into force for
New Zealand

This section of the NIA outlines the advantages and disadvantages that would accrue from
NewZealandenteringinto TPP The counterfactual for comparison is TPP entering into force with all
other eleven countries, but withoutlewZealand

The subksections below reflect different Chapters of TPP, each of which would set rules or
frameworks for different areagSee the final section of this NIA for a list of the chapters in TPP and
a guide to the topics they coverlhe net effect 6 these differentfactors on NewZealandis
assessed in Section 7 of this NIA

4.1 Trade in Goods

The National Treatment and Market Access for Goods Chapter (Goods and Agriculture Chapter) sets
out the rules TPP countries will apply for qualifying imports from other TPP countries, including the
StEAYAYFOA2Y 2F GFNATFaA 6a0dzal2Ya RAziASac oo

Each TPP P&t Kl & | ANBSR | &&OKSRdzis®dude &s an AnNgk ® TPPO2 Y Y A (
This is standard practice in FTAs. Each schedule specifies the full list of national tariff lines of that
country”®, specifying the preferential rate that will apply to difiging imports from other TPP

countries. Most TPP Parties apply the same treatment to all other TPP members on each tariff line,

but where a Party applies different treatment on the same tariff line dependent on which TPP
member is exporting the producl, KA & Aa aSdé 2dzi Of SFNXI e Ay GKIFG tlF

4.1.1  Advantagesf entering TPP, Trade in Goods

Market access 1 exports

Joining TPP would provide immediate economic benefitNlew Zealandgoods exporters on entry
into force of the Agreement particularly from reduced tariff rates in key markets with which
NewZealanddoes not currently have an FTA.

5 Each country in TPP follows the Harmonized Commodity DescrigtidrCoding System (Harmonised System, HS) to
structure its national tariff. The HS system is a na@@iversal method for classifying international trade

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 37



Section 4: Advantages and dis advantages to New Zealand of the treaty entering into force

and not entering into force for New Zealand

Thetwelve members of the TPP constitute 36% of world GDP (approx. US$28 trillion) and are the
RSalGAYlGA2Y F2N | LILINESHENZS20 billion ig Z014Nevy Dedlandegpariera
pay an estimated NZ$33nillion annually in duties for the five TPP partners with which we do not
have existing FTA#€ US Japan, Canada, Mexico and Péfu).

17

Table 4.1: Estimated Tariff Savings per annum by Country

NewZealand Estimated tariff savings at | Estimated tariff savings once full

Country exports entry into force implemented
NZz$, millions NZz$, millions % of exports NZ$, millions % of exports
Parties wherdNewZealandhas no existing FTA
Japan 3,430 83 75.24% 207 90.63%
usS 4,417 45 97.19% 52 99.61%
Mexico 418 3.1 73.70% 6.6 81.42%
Canada 645 4.8 99.16% 5.2 99.89%
Peru 135 0.9 99.65% 0.9 100.00%
Partieswith existing FTAwith NewZealand

Malaysia 1,035 0.1 1.6
Vietnam 468 0.6 0.8
Overall 10,550 137 274

” Percentage of exports that would benefit from tariff eliminatidWhere New Zealandexports are not subject to

elimination, most would benefit from new quota access.

® Almost all (99.5%) tariff savings would tealised withinsixteenyears The remaining tariff savings would be

realised over 20 or 30 years.
€ Tariffs that would be eliminated under TPP that were excluded from the ASEAaNaliaNewZealandand
MalaysiaNewZealand=TAs (e.g. wine, liquid milk etc).

While TPP has not delivered the full elimination of tariffsNewZealandexports that had been

sought, it would deliver substantial benefits to exporters from the moment Alggeemententers

into force, and the full Bmination of tariffs on 9.4% ofNewZealandexports to new TPP partners

when fully phased in, providing estimated tariff savings in these markets of ovef7RiggHon. In
addition, all tariffs on products of trade interest with Viet Nam and Malaysi there not
eliminated in previoud=TA would also be eliminated in TPP, providing additional tariff savings of
NZ$24 million when fully implemented. This means that total saving®New Zealandexports to the

TPP region, when thagreementis fully phasd in, are estimated at NZ$2 million. This does not

SELJR N

capture dynamic impacts (i.e. the expected increase in exports over time as a result of improved
market access, which are considered in Section 7 of this NIA). In addition, TPP would provide new

6 Al figures on tariffs and tariff savings in this document are based on averdge20@4 trade.

Y The table shows total annual tariff savings from TPP, including the elimination/reductiorgobta tariffs for trade
under existing WTO tariff quotas, as applicablalues are in NZ$, representing average exports over the peritd 20

2014.
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dairy maket access into thé&JS Mexico, Canada and Japan through quotas, an improvement on

existing access restricted by small quotas and prohibitive difties.

Table 4.2: Estimated Tariff Savings per annum by Sector

19

Estimated Estimated tariff savings
New Zealandexports' ) . .
Sector dutiespaid once fully implemented
NZ$, millions NZ$, millions NZ$, millions
Dairy 2,141 132 96
Fisheries 347 9 9
Forestry 773 11 11
Horticulture 694 34 34
Industrials 2,274 9.6 9.6
Meat 1,923 101 84
Other Agriculture 352 19 12
Textiles 96 3.4 3.3
Wine 461 16 16
Overall 9,060 334 274
AoNewZealandS ELI2 NI &8¢ O2f dzYy R2S8a y2d AyOf dRS GNIRS 6AGK alfl

benefit from, duty free access undsiewZealan2a SEA&aGAYy 3 Cc¢! &0

Therewould also be significant benefits for exporters by ensuring that they are able to compete on a
level playing field with their main competitofeom Australia, Canada and théSin TPP markets in

the future.

Estimated benefits from tariff savings:

At entry inb force: tariffs eliminated on NZ$8. billion of NewZealandexports currently
subject to tariffs, including many horticultural and forestry goods, a number of dairy products,
some wine, many manufactured products, and much fish and seafSpécific prodat
examples include such items atte US(bottled still wine, sheepmeat, prepared meats,
protein isolates); Japan (kiwifruit, squash); Canada (wine); Mexico (mussels, kiwifruit, milk
albumin); and Peru (buttermilk powders a result87.9%6 of NewZealandexports to these

new FTA marketsvould enter duty free on the day thégreemententers into force, with
estimated tariff savings of NZ$7 million.

By the ¥ year after entry into forcetariffs eliminated on an additional NZ$9 million of
New Zealand exports currently subject to tariffs, includingthe US (beef, fish sticks,
asparagus); Canada (beef); Japan (hoki and other frozen fish, carrot juice, sausages and
mandarins); Mexico (wine). This constitu22% of total currenNewZealandexports to the
US, Japan, Canada, Mexico and Peru. This mean8@H&t ofNewZealandexports to these

18 Tariff guotas are where a certain volume of goods can be imported at a low duty, with a higher (and often prohibitive)
tariff on trade outside of the quota volume.

9 The table shows total annual tariff savings from TPP, including the elimination/reductiorqobtia tariffs for trade
under existing WTO tariff quotas, as applicaalues are in NZ$, representing average exports over the periagd 20
2014.
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marketswould enter duty free withinfive years after entry into force of the TPBPstimated
total tariff savings in théifth year after entry into fore are NZ$97 million.

By the 18 year after entry into forcetariffs eliminated on an additional NZ84 million of
NewZealandexports currently subject to tariffs, including in th&S (infant formula, ice
cream, tableware and sugar); Mexico (applesegimeat and beef); Japan (tongues, hides,
bluefin tuna and apples) and Viet Nam (wine). This constitu@ 2f total current exports to
the US, Japan, Canada, Mexico and Peru. This mean92H&t of NewZealandexports to
these marketswould enter duty free withinten years after entry into force of the TPP
Estimated total tariff savings in thenth year after entry into force are N286million.

By the 18 year after entry into forcetariffs eliminated on an additional NZ&2 million of
NewZealandexportscurrently subject to tariffs, including in Japan (cheese, sawn wood and
offals); and Malaysia (liquid milk and wine). This constit@&%6 of total current exports to
the US, Japan, Canada, Mexico and Peru. This meanS4t&#6 of NewZealandexports to
these marketswould enter duty free withinfifteen years after entry into force of the TPP
Estimated total tariff savings in tHdteenth year after entry into force are N23million.

When fully phased intariffs eliminated on an dditional NZ$7 million of NewZealand

exports currently subject to tariffs. Tariffs on one dfewZealan®d KA 3IKS &G G NF RSF
tariff lines in the US is eliminated ovewenty years (with a transitional safeguard lasting a

further five years) Tariffsare also eliminated on milk powder exports to the US, with skim

milk powder eliminated ovetwenty years, and whole milk powdeliminatedover 30 years

(with a transitional safeguard lasting a furthéive year9. There are estimated total tariff

savings ofNZ274 million per year at full implementation, not taking account of dynamic

impacts

Products r eceiving less than full tariff liberalisation

For a small number of agricultural products, wiNew Zealan® &y dffected export interests being
dairy in some countries and beef in Japan, it was not possible to achieve complete tariff elimination.
Instead, TPP access would provide improved access through tariff reductions or tariff quota access.

Tariff reductions Tariffs on an additional NZ$239 million of goods would be significantly
reduced, but not eliminated, allowing for improved market access. Beef exporters would
O0SYSTFAG FNRBY | 71717 NBRdzOMhia Royild bBeyfeduddd lidbmy/ el G | N
currentoy ®pis 0 g AGK GKSIHOAWSYulRA I pirg: YRda AF | 2
level is exceeded) to 9% ovexteenyears, with an initial sharp cut at entry into forCehere

will be a transitional volumased safeguard applying to all TPP beef ingmto Japan, set

above current trade levels, with a growth réfeThesafeguard will be abolished bgaf 20 at

the earliest. This outcome is the best outcome that Japan has agreed T date, and

immediately reestablishes a level playing fieldimMK W LI yQa I NASad o0SST¥
after the JaparAustralia Economic Partnership Agreement entered into force in early 2015.

20 Under a volumebased safeguard, a higher duty is applied if the volume of imports exceedssatdevel.
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Japan will also reduce the tariff for iceeam by twethirds, from 21% today to 7% oveix
years, opening up new expgapportunities given the significantly reduced tariff.

Tariff Quota Access$:or dairy, a portion of the overall benefits would come from improved
market access through tariff quota access. New quota access for butter, cheese and milk
powders (where tarfs are not eliminated) would have a market value (at current world prices
as of October 2015) of approximately NZ$310 million at entry into force oAtireement
growing to NZ$670 million oveififteen years This access, spread across TPP importing
countries, would be shared amongst exporters from the TPP countries.

Peru Price BandVhile Peru will eliminate all tariffs it has not committed to eliminate the
price-band mechanism for a range of products including dalitye Price Band acts as an
additionalduty if imported prices fall below a reference price.

Benefits of new TPP quota access

Reflecting sensitivities in several TPP Parties, tariffs will not be completely eliminated on all dairy
products. InsteadNewZealandwould have access to tariff quotafTrQs) for a number of key
products in theUS Japan, Mexico and Canada, providieyvZealandwith new dairy market access

to these important markets.

Total quota access will grow over time and is made up of a mixture of cesimgific access and
plurilateral access shared with other TPP Partigisota access is at a preferential tariff (dditge in
the US Canada and Mexico, and reduced significantly el@renyearsin Japan)

New Zealandexporterswould have potential access into quotas in theF region of the volumean
Table 4.3 below(including volumes shared regionally with other TPP suppliers). While the total
volumes of potential access are relatively modest in termsN#wZealandproduction (5.6% for
butter, 10.9% for cheese and 4.0% foilk powder at year 10) this access is into some of the most
protected, highvalue markets in the world.

Table 4.3: Estimated Total Volume of TPP Quota Access available to
New Zealand Exporters %

Product EIF Year 5 Year 10 Year 15
Butter 15,500 MT 23,000 MT 29,600 MT 35,300 MT
Cheese 16,800 MT 31,000 MT 39,700 MT 44,300 MT
Powders 39,000 MT 54,000 MT 68,200 MT 73,000 MT
Other Dairy Products o 12,200 MT 17,500 MT 22,500 MT 27,700 MT
primary trade interest
Total volume of dairy 83,500 MT 125,500 MT 160,000 MT 180,300 MT
products of primary trade
interest

A . . . .
Includes milk protein concentrates, cream,-imeam, and buttermilk powder.

L |n some markets tariffs are being eliminated for core dairy products without quota access being supplied for the
transition period (i.e. cheese in Japan)
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New quota access for core dairy proddéigould have a market value (at current world prices as of
October 2015) of approximately NZ$310 million at entry into force of Ageeement growing to
NZ$6D million over fifteen years This access will be shared amongst exporters from the TPP
countries.This new access is spread across the TPP importing countries.

At Year 10:

TheUSwill provide 57,700 MT of quota access fdewZealanddairy products on a country
specific basis, with 95% of this access being for priority producisduding 18,500 M®f new
access for butter/anhydrous milk fat and other milkfat type produdisr products not
receiving eventual elimination, tariff quotas will grow in perpetuity with compounding growth
rates of between 3% and 6% annually.

Canada will provide 104,000 ™Mof TPRvide access (approximately 3.3% of its market).
Approximately 25,000 MT is for products which are a priority MewZealand including
butter, cheese and milk protein concentrates

Mexico will provide 55,400 MT of access under a quota for TE#Rtraes without existing FTAs
with Mexico (i.e. excluding the US, Peru and Chilb)s includes over 40,000 MT of milk
powder access a priority forNewZealandn the Mexican market.

Japan will provide 40,200 MT of predominately e access, with 1800 MT on priority
products forNewZealandincluding butter and powders. Japan is also eliminating tariffs for
most cheese ovesixteenyears.

The actual share of quotas captured blewZealandexporters would depend on the relative
competitiveness betwen exporters, consumer demand, and quota conditihs.

This potential volume of core product access would be equivalent to a market of NZ$228 million
growing to NZ$445 million in year 15. While this is modest compared to the total size of
NewZealan@ éxisting dairy exports (NZ$13.3 billion for core products) these quotas provide access
Ayili2 a2YS 27 Gva® cohsiNg Rakats, With Bh& @ssibility of earning prices well
above the average world pricé key benefit forNewZealandexporterswould be the marginal
benefit from higher prices earned in these markets, along with any-filovimpact on world prices

as a result of increased product shifting off the world market into these protected markets

There is also new TPP quotaess for other dairy products such as cream (primarilyBebut also
Canada and Mexico), ieweam (Canada), mirotein concentrates (Canada and Mexico) and
buttermilk powder (Canada). Total Rle access for these products grows from 12,200MT at
entry into force to 27,700MT in year 15, with volumes into Canada and Mexico shared with other
TPP Parties

22 Core dairy products: Butter, milk powders and cheese accounting for 788nwfealan@ a Idaid éxpdrts
%3 Some of this new trade opportunity will be shared with other TPP dairy exporters.
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Elimination of export subsidies in the TPP region

TPP Parties have agreed to eliminate the use of agricultural export subsidies within the TPP region
Taken together with the decision on agricultural export subsidies at the Tenth WTO Ministerial
Conference (MC10) in Nairobi in December 2015, this is a significant development in terms of
New%S | £ |y Rt&hdingfaith yo Bliminate agricultural expatibsidies globally.

Benefits of improvements for WTO  quota access

WTO Irquota reductionsNew Zealandvould also benefit from the elimination of tquota tariffs on

our existing WTO quota access-quota tariffs in the US and Canada are eliminated otmyeimto-

force. For countryspecific access into Japan, tariffs on WTO trade are eliminated over 21 years after
entry into force, with an 80% reduction in the first 11 yedrsese benefits are captured in the total
tariff savings set out above.

Market access i imports

The phase out of tariffs olNewZealan& A YLER2 NI & FNRY ¢tt O2dzyidNRKSa
NewZealandIn 2014, these tariffs totalletiZ$20 million from the five new FTA Partne(See also

Sections.2)

NewZealan@d SO2y2Y@& A& RSLISYRSyld 2y AYLRNIA Ay 2NRS
producers and consumers. Consumsray benefit directly from cheapeimported productsg such

as machinery and electrical machinery, autos and auto parts, plastics and rubber products, medical
apparatu®s, agricultural products, textiles and apparel, toys and sports equipment, and.boats

The costof not entering TPP

If New Zealandwere not to enter TPR\lewZealandexporters would face a significant deterioration

of comparative access opportunities “@sis our competitors in TPP, who would benefit from the

tariff liberalisation in TPPwhile NewZealandexporters contined to face the higher standard
prevailing tariff rates into TPP marketdew Zealandexporters would also lose the opportunity to

catch up to other preexisting FTA partners already trading at an advantage into TPP markets. Given

the scale of some of theatiff benefits from TPP that wouldin this scenarip accrue to
NewZealan@d O2 YLISGA G2 NE NawZaalkmiSS ax @ >WIoldkiy /a2 NS RdzOS R
tariff elimination on key US or Japanese cheese tagifféewZealandexporters would likelydse

significant market share to other TPP exportetdafvZealandvere not part of TPP.

4.1.2 Disadvantage®f entering TPP, Trade in Goods

No disadvantages have been identified féewZealandfrom entering TPP resulting from the tariff
commitments that other TPP Parties would makeNew Zealand Where these tariff commitments
have an effect, theywould be beneficial (leading to improved competitiveness kewZealand
exporters)

NewZealaWQ& G NAFF O2YYAUYSyida dzyRSNI ¢tt> & F2NI +y
adjustments, have the potential to create adjustment effects for domestic producers as a result of
increased exposure to foreign suppliers. The effects are mitigatedhb fact NewZealan® a

economy is already largely open, with most goods imported MewZealandalreadyfacing no
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import tariff. The tariffsNewZealandstill has in place are relatively low (mostly five percent, and

none more than ten percent). Thesemaining tariffs have also been largely eliminated for imports

from many ofNewZealan®@& € F NBES&d GNI RAYy3I LI NIYSNESX 3IABSY LI
TPPwould eliminate NewZealands tariffs on imports from the TPP region, for those TPPid%art

with whichNew Zealanddoes not have an existing FTA.

The removal of these tariffs may, at the margins, expdsavZealandindustry to increased
competition. In order to help mitigate the potential for any negative adjustment effects,
New Zealand Zariff (schedule provides longer (5 teygar) phased elimination periods for certain
items, some of which are more sensitive to imported goods: some clothing/textiles items, some
plastics, some machinery and electric machinery, some processed wood prahatsvooden
furniture, and some steel, iron and aluminium itenhessening the likely size of this impact is that
NewZealandhas already agreed to remove tariffs for all previous FTA partners, including China,
ASEAN and Korea. Note also that, in the cabearny serious injury arising frorthis tariff
liberalisation, NewZealandwould be able to apply a transitional safeguard action (see Trade
Remedies section below).

4.2 Rules of Origin

The Rules of Origin Chapter of TPP establishes the rules for determingtewlyoods traded
0SG6SSy ¢ttt tINIASA FFNBE O2yaAiARSNBR (2 a2NARIAYI
relevant tariff preferences (as described in Sectdadtabove). All FTAs include such rules.

Under the TPP goods are originating if they:
Are wholly obtained in the TPP Parties (such as fruits, plants, animals, etc.);
Are produced entirely from materials that have been produced byHé#&HRes; or

Use nonoriginating materials (i.e., nefPP materials) in the final substantive stage of
production but otherwise meet the specific criteria set out for the good in AfgaBXProduct
Specific Rukof Origin PSR Schedule)

Under the thirdoption, a good will qualify as originating if it meets a specified Change in Tariff
Classification (CTCAIl productsunder TPPgxcept some automotivesand their parts,have an
applicable CTC rule. Some products also have an alternative rule based oaliBeadded by
producers within the TPP region (primarily industrial products).

For a good to qualify for TPP tariff preferences, it must be consigned directly between Parties. If
transported through a nofTPP Party, the good may undergo certain spegtdiperations necessary

to preserve it in good condition and/or to transport the good. Goods transiting through areéh
Partymust remain under customs control.

TPP has separate rules of origin for textiles (see following section).
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4.2.1  Advantages oentering TPP, Rules of Origin

Rules of origin, in themselves, do not confer an advantage or disadvantimwdealand They are

a recognised part of FTAs, to determine what products are eligible for the preferential tariffs agreed
between Parties. Having satldat, rules of origin can be a key determinant in how easily exporters
are able to access the preferential market access in an FTA. On the WbualZealandvas able to
negotiate a Rules of Origin Chapter in TPP watld align with our exporters needsind includes
several elements thatvould set a useful precedent for future trade agreements. Key outcomes are
set out below. The situation for textiles is set out separately in Section 4.3 below.

The TPP rules of origin accommodate full cumulatioallowing processing undertaken in TPP

Parties to be counted towards achieving the origin threshold. This full cumulation princ@pigied

in the multiparty setting of TPR means thatNewZealandinputs, whether or not they meet the

originating criteria, an be counted as part of the qualifying content for goods produced and traded
between all TPP Parties. Thisuld make NewZealandmaterials more attractive for companies in

the TPP region that plan to utilise TPP tariff preferences. Whisld be expectedto improve
NewZealan@d AY G SNI} OliAz2y Ay &aRmifciegion Qded bfogdilewzéaiBdd & G K S
seeks full cumulation in regional FTAs, and WBHd set a useful precedent for further agreements.

For a limited number of product lines andrfsome goods under specific country quota this
accumulatiorwould not apply.

For specified goods, exporters can choose to calculate their regional content value based on the
traditional builddown or buildup methods or alternatively use a focussed ealmethod with a
slightly higher threshold. Under this method only the value of specifiedaniginating materials will

be deemed norParty content and nowriginating generic parts (that is parts that are not classified

for specific end use), can be useihout prejudicing the ability to reach the threshol@éidjustments

may also be made to exclude foreign inland transport costs, thus making it easier to meet the
threshold value

The method for evidencing origin, i.e. the documentation required of aeraeking preferential
tariff treatment, is seHdeclaration by the producer, exporter or importer. ThisNewZealan@ a
preferred approach NewZealandexporters to TPP marketaould not be required to obtain
independent certification that their goods are originating, thus reducing compliance. costs

4.2.2 Disadvantages oéntering TPP, Rules of Origin

¢CKSNE gAft 0SS Y2NB NBAaUNAROUAOYS Nz Sa TFigiNI a2YS
expected that thiswould have negligible impact ohewZealan@a oA f AGe G2 YSSi
processed food producers (particularly for dairy based products and products containing nuts and
certain fruits) will need to be careful to ensure thaeie materials are sourced from within TPP

Parties in order to qualify for preferential TPP tariff rates

A limited number of the product specific rules in TPP reflect a more complicated approach than
NewZealandwould prefer. For example, for some gookbigsinesses will have to use the regional
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value rule if they are using nefPP partsSeparately, for a limited number of products the added
value threshold will be higher than the 40% Regional Value CoNentZealandprefers to see as a
maximum. Nevertheless their expected commercial impact oddewZealandis expected to be
minimal, as they are offset by full cumulation provisions, transport cost adjustments, and for
NewZealandmanufacturers the fact we are highly integrated with Australia.

4.3 Textiles

Ruks of origin for textiles in TPP are treated differently filewZealan@2d 2 6 KSNJ G NI} RS | 31
The majority of textile productgyarns including elastomeric yarn, and sewing thread, fabrics
including elastic narrow bandsapparel and other madep texile articles) will need to be
manufactured from materials produced within the TPP in order to qualify for preferential TPP tariff

rates.

To mitigate the impact o§ome ofthese restrictive rules, and to take account of production gaps

within the TPP regh, a Short Supply List (SSL) has also been adpamtiicts on this list, when used

for the specific end use identifiedre deemed to be originating and can be sourced from countries

outside the TPPThese product lines are largely blended fabrics f@ush y 62 YSy Q& | LILI NB

4.3.1 Advantages oentering TPP, Textiles

Carpets are exempt from the yarn forward ruléhe yarns and backings for carpets will be able to be
sourced from outside the TPP, thus allowikgwZealandcarpet manufacturers to take full direct
benefit from tariff reductions

While NewZealandis not a significant exporter of apparel, it does have many small and successful
textile and related fashion design businesses that utilise manufacturing facilities in other TPP Parties,
(particularly Vet Nam and Malaysia)The full cumulation provisions of TP®Rould open
opportunities for these businesses to participate in the TPP supply chain.

4.3.2 Disadvantages oéntering TPP, Textiles

The textile rules are technically complekewZealand textile exporters looking to access
preferential tariff treatment in TPP marketould face greater compliance costs in proving origin
compared to other sectors, and companies that source their materials fromTiRbh Parties are

unlikely to qualify for peferential tariff treatment unless they are able to shift to TPP suppliers

Most of NewZealand d@pparel exportshowever,enter TPP markets through mail order distribution
networks and in price bands that are not sensitive to tariff duties. Thosengd&r opportunities in
more generic product linewould be able to utilise the cumulation provisions, either to source TPP
originating materials for use iNewZealandmanufacture or to provide materials that are further
manufactured offshore by TPP paers.
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4.4 Customs

The Customs Chapter of TPP builds on the commitments in the recently agfedd Trade
OrganizationAgreement on Trade Facilitation and extends beyond these obligations in some areas.
These commitments are aimed at facilitating the flowgolods across borders, including through
ensuring customs procedures and practices are transparent and consistent, and expediting certain
forms of trade.

4.4.1  Advantages oentering TPP, Customs

The enhanced customs commitments in the TPP region will bengdirexs through increased
efficiency at the border and expedited release of goods. This should lead to a lower cost of trade,
and simplified customs procedures for traders.

TPP will require Customs agencies to provide advance valuation rulings for sSmytchwould
provide certainty and predictability foNewZealandexporters, andwould make compliance with
Customs laws, regulations and requirements easigwZealandbusinesses often report that
uncertainty about the treatment of their goods can represent a significant cost or barrier to trade.
The NewZealandCustoms Serviceould require some additional resources to administaetvance
rulings on customs valuatiéh) but the cost of thiswould be outweighed by the benefit to
NewZealandexporters of advance valuatioms other TPP countries

TheQustomsChapterwould also support theNew ZealandCustoms service in its mission to protect
NewZealan®@ & 0 2 NR S blanismssfdr Gldser ¥oSperation between other customs agencies
including information sharing aimed at aiding in the investigation of fraudulent activities by traders

45 Trade Remedies

Trade remedies allow governments to provide temporary relief to domestastry from unfair
competition from abroad or an unexpected surge in impowt&rld Trade OrganizatiofWwTO) rules
cover three types of trade remedy:

Anti-dumping duties. (Applied, in certain circumstances, on an imported product that has
beenexported 4 I f 28SNJ LINAOS GKIFYy AdGa ay2N¥If @I f dzS

Subsidies and countervailing measures. (The WTO rules seek to limitdisidging
subsidies, and provide for countervailing duties to offset the use of certain subsidies by other
countries.)

Safeguard action(Temporary measures applied to allow domestic producers to adjust to
sudden surges in imports.)

24 Oneoff establishment cost of $400,000, with -going costs to be met from baseline funding or cost recovered. See
Section 8 of this NIA.
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The TPP Trade Remedies Chapter provides that Parties retain their rights and obligations under the
relevant WTO agreements, and includesfmnex that identiles a range of practices that promote

the goals of transparency and due process in-datnping and countervailing duty proceedings. The

Chapter also provides that a Party may apply transitional safeguard measures with respect to
imported goods from anotheParty (which involves temporarily raising the tariff applying to the

imported goods), if, as a result of the reduction of tariffs under TPP, there is an increase in imports

Ol dzaAy3 2N GKNBFGSYyAy3 (2 Ol dza S &SN Nhaptdedetsioyf 2 dzZNE |
the conditions and procedures for such measufdswZealan®2d F INBSYSyid G2 GKS 7
transitional safeguard mechanism along the lines of outcomes negotiated in past FTAs was
conditional on an appropriately ambitious outcome goods market access. The outcome meets

those requirements.

45.1  Advantages tentering TPP, Trade Remedies

The TPP Trade Remedies Chapter would enhance the interddtsndtealandexporters faced with
trade remedy actions in TPP jurisdictions. It confirhret WTO rules will apply to the application of
global safeguards and to the administration of afitimping and countervailing duties on trade
between the Parties, while providing additional guidelines on the operation of key measures to
enhance transparencand fairness in anilumping and countervailing duty proceedings

45.2 Disadvantages t@ntering TPP, Trade Remedies

NewZealandwould not be disadvantaged by entering TPP with respect to Trade Remedies.
NewZealanduses trade remedies sparingly, reflectiogr already open economy (with few tariffs
remaining), and businesses that are on the whole already internationally competitive. The TPP Trade
Remedies Chapter would not require any additional obligations or chandéewealan® & O dzNNB y (i
practice.

As frequently occurs in FTA negotiations, some TPP countries were only able to agree tariff
liberalisation on particular products of key export interest fdewZealand(particularly, some

F ANR Odzt § dzNJ € LINE RdzOG a0 Ay O2 y@EkdyyOiaARayé RKINKG aai2Ndz
them to remedy any serious injury experienced by their domestic sectors as a result of tariff
liberalisation under TRPIf applied, such transitional safeguards can potentially temporarily
undermine the agreed market access outwes granted in the Agreement. The TPP Trade Remedies
chapter mitigates thig and hence protects market access outcomesNew Zealandexportersg by
establishing clear processes to discipline and limit the ability of Parties to take transitional sdfeguar
actions. As described in tHgection4.1, such transitional safeguard actions would also be available
for NewZealandn the case of serious injury arising from tariff liberalisatiorNeyv Zealand (Note

that while NewZealandhas similar provisions in other FTAs, to date there has not been a need to
utilise these.)

4.6 Sanitary and Phytosanitary (SPS) Measures

Imports, paticularly primary products, can face measures designed to protect human, animal or
plant life or health against pests, diseases and fbothe risks (referred to collectively as SPS
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measures:sanitary, human and animal healthand phytosanitary plant heath). For example,
imported fruit may require treatments and inspections to ensure absence of pests, and food may be
required to have pesticide levels below certain maximum residue limits. All TPP Parties are members
of the WTO SPS Agreement, which alloasntries to determine their own level of protection for
health and safety, but also requires that any restrictions on trade need to bedisanminatory,
transparent and scientifically justified.

TPP provisions build on the WTO SPS Agreemenfpranite a solid framework for TPP Parties to

practically implement their WTO SPS commitme(its relation to both new and existing SPS
measures) TPP encourages better and more consistent SPS regulatory practice, with a view to
potentially benefiting expders and importers across the region. The chapter is focused on
establishing frameworks that help address future regulatory issues. TPP equals or exceeds SPS
chapters ilNewZealan® &4 SEA&GAYy3 C¢! &% 0dzA f RA yChina2FYA. 2 dzNJ S E LJS

4.6.1  Advantages ofentering TPP, SPS

TPP provides additional mechanisms to minimise negative trade effects of SPS measures on
New Zealandexports, for example for Parties to facilitate and record agreements on such issues as
equivalence (recognising another Pttt &8 aGSYa +a aSldAgrtSyaé |yR
requirements) and regionalisation (targeting SPS measures to an affected region, rather than
applying to a whole country). These mechanisms are important waybléineZealandGovernment
negotiates acess for our primary products to be exported to markdtsdeveloping SPS measures,

TPP Parties will be obligated to undertake transparent decisions, and either conform to
internationally agreed SPS standards or provide a documented scientific risk assegdrare their
requirements do not conform to the standards. TPP will require increased transparency around
import checks and restrictions based on adverse results of import checks, as well as requiring the
import programme be risk basedhese requiremets should enableNewZealandexporters to

clearly understand the SPS requirements of other TPP countNeg{ealandalready meets such
requirements.)

The TPP SPS Chapter contains obligations around best practice when conducting audits of another
countk Qa aeaidsSvya |yR NBIldANBa (GKFG GKS 0O02ada AyoO
auditing Party (unless otherwise mutually agreed). This should minimise the cost burden for

New Zealandexporters, compared with previous FTAS.

The Chapter also prayes the ability to take SPS issues to Cooperative Technical Consultations for
resolution, for relevant trade and regulatory agencies to aim to resolve within 180 days of the
request. This should be an advantage MewZealand in providing exporters great certainty

through access to a robust and prompt means of dispute resolution. While it is possible that TPP
countries could seek to use the same mechanism to chif®eZealandSPS measures that affect

their imports, this riskvould be low given thatNewZealan® & { t { NX 3 AaigSmedid® NI G S &
the WTO SPS Agreement.
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4.6.2 Disadvantages oéntering TPP, SPS

Nothing in the TPP SPS Chapter would reqNee/Zealandto change our approach to protecting

human health, maintaining food safety, and protectgwZealan@a + yA Yl t |y R LX | y i
from pests and diseases. As a result, there are no disadvantagésn@ealandentering TPP from

an SPS perspective.

4.7 Technical Barriers to Trade (TBT)

The Technical Barriers to Trade (TBT) Chapter aims tessltlre trade barriers and costs associated

with standards, technical regulations and conformity assessment procediinesChapter builds on

GKS tI NIASAQ SEAAGAY WorNNAde DEganizafidRVTO)OTB T Ajtedmierg y & A Y
and seeks teeliminate unnecessary technical barriers to trade, enhance transparency and promote
regulatory cooperation and good regulatory practice.

Theapproach taken in th@ BT Chapter is broadljignedwith NewZealan@a LJ2f A O0& &SG G Ay =
outcomes achievedn the TBT chapters of our previous FTAs, although some obligationkl
require changes iNewZealan®@ da OdzNNBy G LINI OGAOSa Ay OSNILFAY | NEF

4.7.1  Advantages teentering TPP, TBT

The diversity of regulatory measures among TPP Parties can make it difficuéxpedsive for
exporters to understand and comply with the different requirements in each market. These can
create TBTs that significantly increase transaction and compliance costs for exporters, particularly
when regulations are more tradestrictive thannecessary to achieve a legitimate objective or are
developed in a noitransparent way.

The TBT Chapter aims to address these issues and facilitate trade among TPP membenguidhich
ultimately benefitNewZealandexporters. TPP includes provisionseiohance transparency in the
development of TBT measures in the TPP region and promote greater regulatory cooperation and
good regulatory practice. In the longtmrm, this is expected to lead to regulatory frameworks in

TPP markets thavould make it easiefor NewZealandexporters to determine the requirements for
exporting. The TPP TBT Chapter also has provisions to minimise the adverse effects regulations can
have on trade by reducing transaction costs for businesses, and to provide mechanisms éartBarti
address specific trade issues with an @ineducing or eliminatinginnecessaryfBTSs.

A feature of the TBT Chapter that differs from our previous approach to TBT chapters is the inclusion

of seven sectoral annexes to the chapter (Wine and Digtipirits, Pharmaceuticals, Medical

Devices, Cosmetics, Proprietary Formulas for Certain Food Products and Additives, Organic Products
and Information and Communications Technology Goods) which include speoific obligations

aimed at reducing unneceas/ barriers to trade in these products. The net effect of entering TPP

with respect to these annexes is expected to bd\NewZealan@d 2 GSNI ff | RGFy Gl 3S:
provide important benefit for NewZealand exporters. Key outcomes of likely interesor f
NewZealandexporters are:

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 50



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

The Wine and Distilled Spirits Anngguld simplify the sale and export dblew Zealandwines

in TPP markets and reduce costs MewZealandwine producers, for example reducing
unnecessary requirements that have previouslguieed specific labels for different markets.

The provisions are largely based on the World Wine Trade Group (WWTG) Agreements, which
NewZealands a signatory to.

The annexes relating to pharmaceuticals, medical devices and cosmetics include provisions
aimed at better aligning the respective regulatory regimes of TPP partners and removing
unnecessary regulatory requirements for these products. This should reduce unnecessary
regulatory divergences and the associated costs to our exporters of complyim@ witmber

of different regulatory requirements. The obligations in the annexes are consistent with
international good practice anaur current regulatory regimes for these products, and
provide sufficient flexibility for our regulators to determine their own appropriate level of
public health protection.

The Anex on Information and Communications Technology (E¥dpuctscommits TP

tF NIASE G2 | OOSLIiAYy3a | &dzllLlX ASNJ GRSOf I NI GA2
equipment meets a prescribed electromagnetic compatibility (EMC) standard. This lowers the

cost to manufacturers of ICT goods (compared to a full testing and docutitentagime)

while giving our regulators reasonable assurance of technical compliance with EMC
requirements.

The chapter also provides a mechanism to consider the negotiation and conclusion of further sector
specific annexes in the futur@his helps ense TPPis able to adapt to the changing needs of
exportersin this area

4.7.2 Disadvantages t@ntering TPP, TBT

NewZealan@& NXB3Idzf I 62NE NBEIAYS |t NBFR& Fdzf FAfa GKS |
expected to bring any disadvantage NewZealan@d RS @St 2LIYSyd 2F aidl yRINR
While NewZealandhas a very transparent process for the development of regulations, the TBT
chapter contains some prescriptive provisions which go beyond our WTO obligations e.g.,
broadening the scope of proped TBT measures that must be notified to the WTO; placing
proposals for, and final versions of, TBT measures on a single website; and making publicly available
certain regulatory decisiemaking information. The additional costs to fulfil theseuld be low,

however, and we have sought to minimise those cagtere possible, e.doy agreeing to use the
SEAAGAY3I 2¢h ¢.¢ LYyF2NXNIGA2Y alyl3aSySyid {eadsSy
required to create a dedicatedewZealandvebsite.

The wine andlistilled spirits annex includes a production standard requiring that exports designated
WAOS 4AySQ 068 YIFRS FTNBY 3INFLISa yNedwZizmdndwiné FNRI S
producerswouldy 24 6S | 6tS (G2 SELRNI | & rezerOSingdnbdér8Q 6 A Y ¢
technology. This expands the outcome of the 2007 World Wine Trade Group Labelling Agreement

(to which NewZealandis already a member). The commercial impact is likely to be low as few
NewZealandO2 YLJ YA S& SELRNI (IONPSRIyHI (RS alayaadibe BiR) SHA®
exportonly production standard, so domestic sales of designated wimad not be affected.
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4.8 Investment (including Investdbtate  Dispute
Settlement)

The Investment Chapter of the TPP will establistigh quality yé balanced framework of

investment obligations to govern investment relationshiips the TPPregion The Investment

Chapter is designed to facilitate the flow of investment betwd&gw Zealandand other TPIParties

within a stable and transparent framewod rules The obligations contained in the Chapter, and
NewZealan@ & & LISOATAO NBaSNDI (i ANeyzZedlandt ANB S EAMAEYUAAL Y NI (GNRT
investment agreements (includingewZealanad C¢! a gAGK / KAyKoEa).! { 9! bX a

The mannern which market access commitments are made for services and investment in TPP is

GKNRBdAK | WYWyS3IIGAGS tAaGQ FNIYSE2N]l o ¢KAA F2NXNI
determine whether the services and investment chapters apply to their ardsugihess in another
¢tt YIFENJSOG® ! YRSNI I WyS3IrdA@dS tAad0Q FLILINRIFOKI t

FNBlFa 6KSNB NBaGdNAROGA2Yy&a INB fAaliSR Ay AYRAGAR
NE&AGNROGAZ2Y A -dodamiy |3y 2rdSyF AldANBWEYW2 2 NJ WNBASNDIF A2y aQo
has two parts: Annex | and Annex Il

Annex | sets out existing measures (laws, regulations, decisions, practices and procedures)

that TPP Parties retain the right to maintain in their presembf. Such measures may restrict

the access of foreign service suppliers or investors, or may discriminate in favour of domestic
ASNIAOS &dzZllL) ASNB 2NJ AygdS&aiz2zNa® ¢KSasS SEA&GAY
means that TPP Parties commit tutomatically extend the benefits of any future
autonomous liberalisation of these measures to all other TPP countries. Measures in Annex |
reflect the current level ofopennessprovided in a market and cannot be made more

restrictive in the future.

Annex|l lists reservations for sectors and activities where TPP Parties reserve the right to
maintain existing discriminatory measures and/or adopt new or more discriminatory
measures in the future. The ratchet clause does not apply to any measure coveradédoy IA

If a TPP Party does not list any restrictions for a particular industry sector it means thatisParty
committed to not applying any measures that would be inconsistent with certain Investment
Chapter obligationssuch as, discriminatory practictat favour local investors or service suppliers,
and is committing to keep that market open for TPP investors.

4.8.1 Advantages oentering TPP, Investment

Joining TPP would benefiiewZealandinvestors, providing improved conditions when making
investments ad doing business in other THRrtiesfor many sectors, including our agricultural,
manufacturing and natural resource industrieBnproved conditions for investment are also
important for manyNew Zealandgoods and services exporters, who increasinglk kmoundertake
activities to support theirinternational businesgsuch as establishing an-fmarket presence,
forming commercial partnerships and providing afales service).
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NewZealan@d 2dzi gl NR F2NBA3IY RANBOG AegedtS @abiu?Booi o h5L 0
total investment abroad, and TPP will reduce barriers to investment and facilitate the navigation of
complex regulatory systemdf NewZealandwas not part of TPP, the investment among TPP
members would benefit from a consistent framew but NewZealandinvestors would operate

under different rules.

TPP would be the first tim&lewZealandhas entered intoFTAinvestment commitments with
Canada, Japan, Mexico, Peru and tH§ and would also improve on the partial investment
commitments New Zealanchaswith several other TPPartiesthrough existing FTAs

Foreign Direct Investment (FDI) from TPP countries alreadpunts to 75% ofall FDI into
NewZealand and is an important source of capital to keep buildigwZealan@d O2 b A (1 A O
productive economy. Membership in TPP would also send a signal to investors Raffiefabout

the investment environment intdiNew Zealandby generating increased confidenemd knowledge
inNewZealan®2a ail ofS | yR { KbiyiewhthNbwiibe expédes o @ncdinage

inward investment flows it NewZealand

Investment protections
The specific advantages provided by the Investment ChaptBieteZealandinvestors in other TPP
countries and TPP country investordNew Zealandnclude:

Nondiscrimination: The Investment Chapter provides thdiewZealand investors and
investments cannot be discriminated against by a TPP government, compared to its own
domestic investors in like circumstances, or against other foreign investors fngnother
country. Without these obligationswhich are subject to limited exceptiondlewZealand
investors could be treatetess favourablyhan other investors (for example, they could face
more onerous investment authorisation requirements) at any stafeheir investment's
lifecycle.

Standard of treatment The Investment Chapter confirms that investors and investments are
to be treated in accordance with the minimum standard of treatment under customary
international law, including fair and equitalleeatment and full protection and security

Control over investments The Investment Chapter would enallewZealandinvestors to
retain greater control of their investments in other TPP countries, as it incheddsctionson

the imposition or enfocement of performance requirementsuch as a requirement to
achieve a percentage of domestic content or to transfer technology to a person in that TPP
country. These types of requirements can be particularly onerous on small and medium size
enterprises The Investment Chapter also provides certainty that transfers relating to a
covered investment will be able to be made freely and without detlagugh an exception has
been agreed that allows the imposition of certain restrictions (including on transiiera)
balance of payments crisis, or threat theredPRwvould also allowinvestors to appoint their

own experts to governance and senior management positions
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Investor -State Dispute Settlement

As with many oNewZealan®2d SEA &G A Yy 3 CCGhhadASEANYMARydHR Mgieh), theh (i K
provisions of the TPP Investment Chapter ar@psuted by recourse to investdgtate dispute
settlement (ISDS)

ISDS is a dispute resolution mechanism that allows foreign investors to pursue remedies directly
againstattt t I NIe& Ay NBEtFIA2y G2 0 NBeIOBSSiechanidm ¢t t Qa
TPP applies to the Investment Chapterincluding provisions on investment agreements and
investment authorisations)and limited aspects of the Financial Servicgsapter which relates to
investment in financial servicel respect ofnvestment agreements and investment authorisatipns

the scope of application of ISD&s been deliberately narrowed:

Investment agreements are defined in TPP as a narrow set of agréementered into by
NewZealan®d 3JI2GSNYYSyld RSLI NIYSyda IyR YAYA&aldNRS:
as land, water or the delivery of correctional, healthcare or other social services are not
coveredinvestment agreements and are not subject 8DIS under the investment agreements

provision

A countryspecific exception means that Government decisions under the Overseas
Investment Act to grant or decline consent for foreign investment are not subject to TBBS

is relevant for investment auth@ationsunder the Actt Yy R LINR 1 SOGa GKS D2 @SN
to control approval of foreign investment in significant business assets, sensitive land and

fishing quota.

ISDSonly applies tathe investmentobligations in TPIe it cannot be used to challeeganyother
provisionsin the Agreement

Including ISDS ensures security fewZealandinvestors and avoids putting them at a relative
disadvantage to other investors in TPP countrigss is particularly the case in relation to countries
whose invegnent policies and legal systems have historically not been as robushNesvidealand

¢CKS Ly@SaidySyd [/ KIFLIGSNRA LINRGSOGA 2y . Ahiskincoedbed G2 |
the level of protection afforded by the TPP Investment Chapterluding the possibility for an
AYy@Saia2Nl 62 ONAYy3I Fy LBl O ARY S Wi INBSUK AR y2 T 21
period before an actual investment is made, where an investor is taking concrete steps to make an
investment) This is dferent to NewZealand SEA&GAYy3I C¢! & (GKI G AyOf dzRS
mitigated bya New Zealandspecific exclusiofor decisions to grant consent, or decisions to decline

to grant consent, under the Overseas Investment Act 2005 from ISDSsndeDSettlement under

Chapter28.

There are also provisions in the Investment Chapter which provide that ISDS tribunals must be
constituted with sufficient expertise and jurisdiction to resolve claims appropriatéhe
transparency requirements of theawvestment Chapter, such as the requirement for hearings to be
open to the public and for ISDS decisions to be publicly availablglsalhelpensure integrity of

the ISDS process.
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4.8.2 Disadvantages tiNew Zealandof entering TPP, Investment

The obligatios of the Investment Chapter, as designed to facilitate and protect investment flows
between TPP countries, would on the whole not create additional obligationsdarZealand This

is becauseexisting agreements and customary international law are alyeadflected in
NewZealan@d Ay @SadYSyd LRt AOe | yheve idddrigfkty Rewzealgnd £ S 2y
FNRY 20KSNI O2 dzy lnikktSent Chdptéobligafiongthére érétwoQr@as that could

generate potential costsTheseare the implications of the ISDS mechanism and changes to
NewZealan@d Ay @SaidyYSyid a ®@NSghifcany Busindsk NSeirK ith Rigeas,
NewZealandwas able to address these risks through specific reservations-dooiorming
measures), exaptions and safeguardsThe legal operation of these mechanisms is explained in

more detail below(see also the Legal Obligations section below on the Investment Chapter)

Investor -State Dispute Settlement

The ISDS mechanism, while providougitiverecourse forNewZealandinvestors in TPP countries,

has the reciprocal potentialonsequencef an increased exposure of tidew ZealandGovernment

to ISDS claim€Even thoughSDS has been included in manyNgfwZealan®@ & SEA&GAY 3 G NI
investment agrements, it has never been utilisetiowever, the size of the TPP region and the

potential number of new investors iNewZealandcould increase the risk thdllewZealandmay

face an ISDS claim (and the actual cost of responding to such a claim) in tee Thig increased

risk has been suggested by some commentators as potentially preventing future governments from
taking regulatory action in areas of importance MewZealand such as for environmental
objectives.

There are several aspects of ISDS R That are considered to provide sufficient mitigation to

balance the advantages and disadvantages of ISDS as acceptable KawHEealandGovernment

For example, consistent withNZCERTANd the AustralisASEANNewZealandC ¢! = ¢t t Qa L {
provisionswould not apply betweenNewZealandand Australia. Australia is responsible for three

guarters of the total foreign direct investment from TPP countries MésvZealandIn other words,

under the TPP Agreement, ISDS would not be available to -thraders of all FDI from TPP

countries in NewZealand.

¢ t ts&féguards, reservations (n@onforming measures) and exceptions that enshiew Zealand
retains the ability to regulate for public health, the environment and other important regulatory
objectives Given a claim has never been made againsiNawZealandGovernmentunder an
international agreementthe actual costs of responding are unknown and, in any case)d
depend on the substance of the claim itsé&espite this, there are several important faees that
would affect the likelihood of a claim successfully being brought, or giate upper limits on the
possible cost of claims. For example

If the claim is outside of jurisdiction, th&lewZealand Government would have the
opportunity to seek toresolve it through the compulsory consultation and negotiations

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 55



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not ente ring into force for New Zealand

procedure$®, which would consequently not cost a large amount to resoAeditionally,

where multiple cases are separately submitted with commonalities, the Investment Chapter
provides for atribunal to hear consolidated claims which would also reduce ca¥tsere
NewZealanasuccessfully defends a claim (and, as outlined below, States have been successful
in the majority of casesNewZealandwould be able to seek costs from the unsuccessful
investor claimant.

The Investment Chapter does not allow punitive damages to be awaiid@d means any
costsNewZealandmight be required to pay would be limited to the actual damage suffered
by an investor, and their legal fees.

In addition, it is imprtant to note thatISDS does not chanfewZealan®@a 26f A3+ GA2Y &
TPP, it simply provides an avenue for TPP investors to pursue a claim in the case a government
has not met certain obligations. Similar resources would be involved defending a ,cése if
example, a TPP Government was asked by one of its investors and decided to pursue a remedy
via Stateto-State dispute settlement, or pursue the issue through the domestic avenues (such

as theNewZealandcourts)

The TPP Investment Chapter deliberately includes certain safeguards to preseNevitzealand
D2OSNYYSy(Qa anllihichisedk & prélkBnBudriarranted ISDS claims, including:

9EOSLIiA2ya (G2 GKS Ly@SailySy ihe thiptet sinEtheketore Nzt S a
limit the scope of ISDS. RdewZealand these exceptions cover important policy areas such
as health and other public services, and the ongoing screening of foreign investment.

A provision that allows the Government to rule ol8DS challenges over tobacco control
measuresThe Government intends to exercise this provision.

Additional provisions that confirm Government action to implement legitimate public welfare
measures, such as public health, safety and the environmengris unlikely to constitute
indirect expropriation.

The investment obligations in TPP have been drafted in a way that would impose a high
burden of proof on investors to establish that a TPP government had breached obligations
ddzOK &4 WSELINBLINALF GA2YQ 2 NbeWvestof hay ditrdeniof y Rl NR
proving all elements of its claims under TPP.

Government action (or where the Government does not take an action) that is inconsistent
GAGK 'y Ay@dSaiz2Nna SELISOGFGA2ya Attt y20 Ay |
chapter leadig to potential ISDS, even if there is loss or damage to the covered investment.
Government decisions not to issue, renew or maintain or decisions to modify or reduce

subsidies or grants will not in and of itself constitute a breach of expropriatorihe
minimum standard of treatment obligations leading to potential ISDS.

%5 The consultatn and negotiations processes are compulsory for any potential ISDS case. This provides an opportunity
for any case to be resolved prior to it reaching a full arbitral hearing.
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As noted abovejrhiting the types of monetary awards and damages that can be made against
the Government. Th&lewZealandGovernment cannot face claims for punitive damages and
costscan also be awarded against an investor if their claim is ultimately unsuccessful.

In addition to existing arbitration proceduresie Government is expressly permitted to make
a counterclaim and obtain damages when the investor is in the wrong undewerezb
investment agreement.

A number of provisions that allow TPP governments to issue binding interpretations on ISDS
tribunals.

Provisions that mean hearings will be open to the public, and which allow tribunals to accept
submissions from experts antle public.

Procedures and rules that limit the possibility of an ISDS claim being made in the first place.
Claims must be submitted before three and a half years have passed, and the investor must
initially enter into consultation and negotiations to atgt to resolve the claim with the
NewZealandGovernment. Any preliminary objections from the Governmeng. that the

Ot LAY 32S& o6Se2yR | {(NRodzyl fQa 2dz2NRARAOQUAZY
resolved before the full arbitration commences

More fundamentally, however, the ISDS mechanism does not change the obligations of the TPP
Investment Chapter. Ultimately it is these obligations, not the existence of an ISDS mechanism, that
determine any constraints on regulation or polidy this respect,the TPP Investment Chapter would

not limit NewZealan@ a4 Fdzy RF YSy il f Ay@SadayYSyd FyR Lldzmf A0 LI

New Zealand screening thresholds

As part of a negotiated outcome on improved investment opportunities in other TPP Parties,
NewZealandmade some improved market access commitmentider TPP, the threshold above
which a nomrgovernment investor must get approval to invesignificant business asseis

New Zealandvould increase fronrNZ$.00 million toNZ$00 million for investors from THParties?®
(Note that nonrgovernment investors from Australia are already screened at a higher threshold,
currently NZ$197 million, under ANZCERTAgw Zealandwould be unable to reduce this threshold

in the future for TPP PartieShe increased thresholdequires an amendment to the Overseas
Investment Act 20050ther than this specific threshold, TPP would not have any further implications
or required amendmentsor the investments currently screened under the Overseas Investment Act
2005 No changes wodlbe required to the waNewZealandcurrently approves foreign investment

in sensitive land (including farm land over five hectares) or fishing quUORE rules do not provide
the ability for a government to ban TPP nationals from buying propemyeinZealand Under TPP,
however, NewZealandwould be able to impose some types of new, discriminatory taxes on
property and, as noted above, continue to require approval to require approval for foreign

26 Increasing the threshold on entinto force of TPP will also engage MFN commitments MetvZealandhas under
certain existing FTAThe $200 million screening threshold for significant business assets would also have to be applied
under relevant MFN provisions in existing agreements Whina, Hong Kong, Chinese Taipei and Korea. This will need to
be addressed in implementing legislation for TPP

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 57



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering int o force for New Zealand

investments in sensitive landNewZealandwould also reain the flexibility to make the approval
criteria under the Overseas Investment Act more or less restrictive.

This new TPP threshold was judged to be acceptablddarZealand Ay @SaGYSy G L2t A O
the benefits for the perception dlewZealan® investment environment due to the reduction in
compliance costs for some investment enteridgw Zealand and the fact that Overseas Investment

Office statistics indicate that no application relating solely to significant business assets (i.e. no
sensitve landinvolved hasbeen declined for a number of decades.

Beyond the Overseas Investment AblewZealandcommitments under TPP are on the whole
consistent with current law and practice, but could potentially liNgwZealan@ & T dzii dzZNB L2 €
flexibilty. For example,NewZealandwould make commitments not to impose performance
requirements and in relation to senior management and boards of direexeept in areas covered

by specific Annex | andriéservations In New2S | £ | Y RQ& y S FathbouglNewZealaadi (2 ¢
seessuch obligationss a net advantage, and seeks swocticomesin FTAs)TheseAnnex | and Il
reservationsrelate to sensitive areas of policfincluding health, public education and social

security) reflect the same types of exceptions N&®aland has included in previous FTa&s] on

the whole are deemed tpreserve appropriate future policy space

4.9 CrossBorder Trade in Services

The Cros8order Trade in Services Chapter seeks to facilitate thensiga of crosdorder trade in

services, includingn sectors such as accountancy, construction, engineering and architecture
servicesLike a number of NewS | f | Y RQ& TPP take§ 4 bfoAd aPptolach B crossder

trade in services, with servisecovered unlesspecificalyS E Of dzZRSR 2NJ f AaG SR Ay |
of nonconforming measuresThe areas of government procurement, financial services and
telecommunications are also covered by separate chapters under TPP

The manner in which markeccess commitments are made for services and investment in TPP is

OKNRdZAK | WyS3AFGAGS tAAGQ FNIYSH2Nl @ CKAA F2N)YI
determine whether the services and investment chapters apply to their area of businasstimer
¢ttt YIFENJSGP | YRSNI I WyS3IFGAGS tAa0GQ | LIWNRI OKX t

FNBEFa 6KSNB NBauGNAROGA2YA INB fAa0SR Ay AYRAOAR
NBaUGNROGAZ2Ya -ONST ZNIRAGYWD NESHNEBENINIOD GA2YyaQd 91 OK O
has two parts: Annex | and Annex Il
Annex | sets out existing measures (laws, regulations, decisions, practices and procedures)
that TPP Parties retain the right to maintain in their present form. Suclsurea may restrict
the access of foreign service suppliers or investors, or may discriminate in favour of domestic
ASNIAOS &dzZllLdt ASNB 2N AygdSaiz2zNa® ¢KSaS SEA&GAY
means that TPP Parties commit to automaticalixtend the benefits of any future
autonomous liberalisation of these measures to all other TPP countries. Measures in Annex |
capture the current level of access provided in a market and cannot be made more restrictive
in the future.

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 58



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

Annex |l lists resgations for sectors and activities where TPP Parties reserve the right to
maintain existing discriminatory measures and/or adopt new or more discriminatory
measures in the future. The ratchet clause does not apply to any measure covered by Annex II.

In other words,if a TPP Party does not list any restrictions for a particular industry sector it means
that Party is committed to not applying any measures that would be inconsistent with certain
Chapter obligations, such as, discriminatory practices that falkmal investors or service suppliers,
and is committing to keep that market open for TPP exporters and investors.

49.1  Advantages oentering TPP, Services

Services are critical thlewZealan®2a AY GSNYF GA2y £ O2 Y BdPérdetit b3Sy Sa a:
GDP(NZ$40 billion in D14), with exports worth NZ$17billion (around a quarteof total exports).

Nearly half these exports go to TPP countries. Commercial services, including knowledge intensive
services such as ICT, audio visual and consultancy seieegalued atNZ$1.6 billion (or 7% of

exports) According to theNew ZealandProductivity Commissidh the service sector contributes to

over 52% of the value of our exports (some NZ$35 billion), reflecting the contribution of embedded
services such a®distics, software, finance and design to the final value of our exports (goods
included).

Entering TPP would make it easier fdewZealandservice exportersg such asproviders of
professional, business, education, environmental, transportation and distribution sergides
exploit new opportunities and increase their competitiveness and profitabilitpnproved
commitments for services (and investment) are also important for mBleyZealand goods
exporters, which increasingly look to undertake servigetated activities to support their
international businesgsuch as establishing animarket presenceforming commercial partnerships

and providing afteisales service). Increased services trade can increase productivity through greater
specialisation and agglomeration and by increasing the level of competition in the domestic market
Exporters gain fronimproved access to larger markets in the TPP region, while consumers gain
access to a wider variety services.

On the import side, TP®ould help to integrateNewZealandinto regional supply chains and to
overcomethe distance that currently acts as arhiar to information flows. Thiswould increase
opportunities for knowledge and technology transfer and reduce the deterrent effect that
NewZealan@& avYlft YINJSG YIFEé OdNNByiGf.e KIFS 2y SELI

The cost toNewZealandservices expaers of not entering TPP would be being placed at a
competitive disadvantage against other TPP exporters that enjoy preferential advantage in TPP
markets

27 Productivity CommissioBoosting productivity in the services sectday 2014

Trans - Pacific Partnership  (TPP) National Interest Analysis

Page 59



Section 4: Advantages and disadvantages to New Zealand of the treaty entering into force
and not entering into force for New Zealand

Regulatory framework

TheCross Border Trade in Servi@isapterwould supportgrowth forNewZealmdQad & SNIWA OSa &S
by including provisions relating to naliscrimination and market acces®©ther than where

exceptions apply or countries have specific restrictidfswZealandservices and service suppliers

g2dzf R 0SS SydAidf SR XRS SOMMID dzYiaNS | yiOrSSayél  FAYWR  aGett t O:
guantitative restrictions that would lock out service suppliers from their markete inclusion of

G Y 2favouredy | G A 2 Y € reqdian@ & TPP country to extend to TP&tiesthe best level of

accesst might offer in the future to any noiTPP countryvould help to ensure that the competitive

position in the TPP region dfewZealandexports is not eroded over tim&hese core obligations

are supported by other disciplines such as a prohibition owireétg a local presence, and provisions

to enable the free transfer of paymentéh combination, the Chapteaims toreduce barriers to

entry into TPP markets.

¢KS / KIFILWGSNRa O2YYAGYSyGa 2y doapedeniinatket ABe3sdzt | (i A 2
commitments byensuringthat domestic regulatiorin TPP countrieselated to the authorisation,
licensing and qualification procedurdeesnot operate as a barrier to services trade.

These obligations arsupported by improvedanarket accessommitmentsover and above existing
GATSnd FTA commitments, madeg B number of TPP countries, including émmmercial services
and in the educationsector. Examples of thesenarket access commitmentfat are expected to
provide direct benefit to these sectonsclude for example:

Global supply chain related servic&mnsportation, warehousing, distribution and retail are
important services when getting goods to market. TPP Parties have agreed not to restrict
foreign participation in warehousing, distributi@nd retail services (with limited exceptions),
while access to transportation related sectors (land, sea, air related services and rail) will also
be significantly improved.

Education servicesNewZealand providers would have improved access to the priea

education service markets oew FTA partnerfanada, Japan, Mexico, Peru and tHg and

business and secoddnguage training services Chile and Viet Nam. These provide further
opportunities forNewZealan@a 3INR gAYy 3 AYUOGSNY.I GA2yFf SRdzOI (A2

Education is one of thllewZealan@ & Y2 aid A YL NI yi.TReSREF4g0Sa SE L
has not traditionally been a strong source NewZealan®?d S RdzOlI GA 2y & SNIIAC
accounting for less than 20% NewZealan@ BZ$.3 billion global 2014ducation services

exports?® This presents a potential growth opportunity, in particular for large purchasers of
NewZealandeducation services in the TPP region that do not have existing FTAs with
NewZealand in 2014,New Zealandexported NZ®78 millionof education serviceto Japan,

and aroundNZ$%0 million to the US

%8 Note that Australia is not counted iNewZealan®@ &  &iénhdzrvices export statistics, as students from the two
countries pay domestic fees.
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Accountancy servicetNew Zealandaccountants and accounting firmsould have greater
access to provide services in TPP countries. Some limited exceptions do exist, such as a
requirementto have a local commercial presence in Viet Nam.

Other professional servicedNewZealand professionalswould benefit from improved
commitments in a wide range of sectors such as engineering, architecture, management
consultancy and foreign legal servic®ghile the provision of services across TPP countries is
subject to certain local professional standards and licensing requiremeatgZealandvould
benefit from TPP commitments not to discriminate or impose quantitative restrictions in these
sectors

Agiculture servicesNew commitmentswould support the commercial opportunities that
exist in the region forNewZealand agriculture, hunting and forestry service suppliers.
Together with gains on goods, investment and visa access, this paves the wagidmare
expansion in an area dfew Zealandexpertise.

Environmental servicesmproved commitments for environmental serviceayticularlyin the
USwhere significantmprovements to existingTO commitments have beenade

4.9.2 Disadvantages oéntering TPP, Services

¢KS / KFLIISNR& NdzZ S&a N’ RSaA3aySR (G2 FLOAtAGEGS
impose certain obligations on Parti€Some countries may face adjustment costs and the need for
reform to meet the level of services tradébéralisation under TRPFor NewZealand these
obligations would be relatively lowost to fulfil, as our domestic regulatory regime already operates

in an open and noitrade restrictive way.

NewZealan@ & f A a-coafornfing meagusepreserve the hility of NewZealandto maintain
monopoly service provision in certain areas, for example, with respect to the promotion of film and
television production ilNew Zealand

Public services provideth the exercise of governmental authoritand social seices such as
healthcare and public educatioare also excluded from the scope éwZealand énarket access
commitments in TPP.

4.10 Financial Services

The Financial Services Chapter of TPP will establish a framework of rules governing thercderss
trade in financial services among TiP&tties The TPP is the first time thihiewZealandhas included

a separatechapter ofcommitments on financial sesgs in @ FTAThe Chapter is closely connected
to the CrossBorder Trade in Services and Investment Chaptérsancial services are an important
underlying service that is essential for all international trade and investment.

Investmentrelated provisons in the Financial Services Chapter will apply to each F&ry
according to itsnegative lista OK S Rdzf S-O2yFF 2N¥ A W 3. ThisSis NewZeSaa@® a
preferred format, as it provides a simple outcome for businesses: each TPP country will apply
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ChdJdi SNJ O2YYAlYSyida G2 SOSNE | NBI X Seotf@mily (K24$
measuresUnder TPP, the list of nezonforming measures under the CreBerder Trade in Services

and Investment Chapters applies to the Financial Services Chapter wevant, reflecting the

close relationship between financial services, general trade in services and invesiierseparate

financial services neoonforming measures are listed in two sections:

Section Asets out existing measures (laws, regulatiatscisions, practices and procedures)

that the TPP Party retains the right to maintain in their present form (but not make more
restrictive) Such measures may restrict the access of foreign financial service suppliers or
investors, or may discriminate ifavour of domestic service suppliers or investorbese
SEA&aGAY3T YSI adaNBa NB Fftaz adoaSO0G G2 I+ WN
automatically extend the benefits of any future liberalisation of these measures to all other

TPP countries.

Secion B:lists reservations for sectors and activities where the TPP Party has reserved the
right to maintain existing discriminatory measures and/or adopt new or more discriminatory
measures in the futureThe ratchet clause does not apply to any measureened by Section

B.

Commitments to allow the provision of financial services from one TPP country into another (cross
border supply) are limited to a prescribed set of activities, set out in a separate annex of eountry
specificcommitments

4.10.1 Advantages teentering TPP, Financial Services

NewZealandsold NZ&.36 million of financial services to the TPP region in 2014, the majority of
which was NZ3$9illion to Australia. (Total imports of financial services from TPP were NZ$132
million.) These exports wera relatively small proportion of the totdliZ$%70 millionof financial
servicesNewZealandexported in 2014, indicating potential for increased exports to other TPP
markets. The framework of rules provided by the Financial Services Chemida help growour
SELRNISNEQ FOGAQGAGE Ay GKS ¢tt NBIAZ2Y O

The Chapter includes a market access commitment requiring TPP countries ensure access to their
markets for NewZealand financial service suppliers by, among other things, not imposing
guantitative restrictionson the number of financial institutions; the value of transactions; or by
requiring a particular type of legal entity or joint venture to provide the servidee/ K I LJGO S NI &
commitments also ensures that once established as a financial service providé&eveZealand

exporter would not be disadvantaged compared to other providers of the same or similar services
under TPPsubject to limited exceptiondNew obligations relating to portfolio management and
electronic card payment services, which reflect erghlew Zealandpolicy, will also reduce barriers

to trade forNewZealandsuppliers in TPP markets

Specific commitments are also included in tBlaapterthat will promote transparency which is
particularly importantn the financial services sector given that regulation is often highly technical.
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Opportunities to growNew Zealandexports in a number of TPP markets that have fgghwth
potential, particularly inSouthEast Asiawould be undermined iNew Zealandlid not enter TPP
NewZealandirms would have to rely oexisting FTAs or th&/TO framework wher&lewZealan@® a
liberal commitments are not in all cases matched by the H&#es

4.10.2 Disadvantages t@ntering TPP, Financial Services

NewZealandalreadyhasan open and transparerfinancial services policy regim&his, together
with the policy space preserved under TPPegulate forprudentialreasons means there would be
little policy risk and minimal disadvantage fdewZealandto enter TPP with respt to Financial
ServicesLike the WTO and dNewZealandFTAs,TPP preservegolicy spacdo apply any form of
prudential regulation, such as laws or regulati@agrotect investors and depositorsr to ensure
the integrity and stability of the finanai system more broadlyFurther exceptions are included in
NewZealan@® aon-conforming measureschedule (as outlined in the legal obligations section of
this NIA) This include®ew Zealandspecificexceptionghat apply to new commitments TPP, such
as a requirement to provide subsidies all financial institutions incorporated in NeXealand on a
non-discriminatory basié’

¢CKS CAYLFYOAlIf {SNBAOSA / KI LI SNIStateXdidfputeSsatileneitS Ly @S
(ISDS) mechanism tertain investmentelated obligations that are incorporated into the Financial

Services ChapteHowever, in a number of ways, the application of ISDS to financial services is more
limited in TPP than existinfdewZealandFTAs with ISD$ addition, tte Financial Services Chapter

includes aspecial proceduraevhich countries can invokiar any claims involving regulation subject

to financial services exceptions (Article 11.11), including the exception for prudential regulation. In

such cases, a governmtecan require that a determination of whether or not the financial services
exceptions apply be decided by a stéestate dispute settlement process, not ISDIse procedural

and substantive safeguards built into the TPP ISDS mechatgsapplyto anylSDS claims involving

financial services. (See Investment and 18Q& obligationsections of this NIA.)

4.11 Temporary Entry

The Temporary Entry Chapter will enhance access into TPP countries for business persons engaged
in trade in goods, the supply of sétzes, and the conduct of investment activitiéisis designed to

assist individuals and businesses taking up the commercial opportunities offered by various aspects
of TPRImportantly, the Chapter does not apply people seeking employment MewZealand or to
immigration matters, such as citizenship or permanent residency applications

TheTemporary EntnfChapter operates based on coungpecific commitments set out iinnex 12
A9l OK O2dzy iNBEQ& ! yYSE &LISOATASay atdkiénpoas/ \StRYA (i A 2 y &
LINE BARSR (G2 ¢tt O2dzy iNARSa o6l WLRAAGAGS ftAAGQ 27

2 n respect to subsidies, these exceptions mean that Mealand retains the ability to maintain or implement new
subsidies that discriminate on prudential groundsdascriminatory subsidies to governmeotvned or controlledfinancial
service providers, or any entity that is systemically important to the financial market inZsaland.
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4.11.1 Advantages oentering TPP, Temporary Entry

The Chapter commits all TPPartiesto provide streamlined and transparent procedures for
temporary entry applications, inclugly a requirement to publish explanatory information on the
requirements for temporary entry and the typical timeframes for application in each coufiryg.

type of ncreased informatiorshould assistNew Zealandousiness people when doing business in all

TPP countriesA majority of TPP countries have made additional positive commitments on
temporary entry, beyond existing commitments made in GATS and soNewoZealan@d SEA &G A Y =
FTAs (particularly AANZFTA, abhioverdBrunei,Singapore, Viet Nam and Malaysia).

TheUShas not madepositive listcommitments on temporary entry under TPP, consistent with its
approach to most international agreementdew Zealandsought improved temporary entry access
from the US under TPP, given current preferential levels of access already offered to several of our
key competitors under US policMéw Zealands one of only four OECD countries without thidyP

leaves open theopportunity for the USto make commitments in the future. The Committee on
Temporary Entry will meet to consider opportunities for the TPP Parties to further facilitate
temporary entry of business persons.

This means conditions for entry into théSare not altered by TPP. Conditions are also not altered
for entry into Australia becauséNewZealan@rs enjoy separate preferential access under
ANZERA

The commitments are particularly important for providers of professional services, such as
accountantsand architects, where services are provided predominantly by travelling to meet clients.
Some TPP Parties, including Néealand, require reciprocal access or impose conditions and
limitations on access granted under TPPNewZealandwas not a member of PP ,NewZealand
businesses would not get the benefittbiese tradefacilitatingoutcomes and would remain subject

to existing rules in each TPP country.

4.11.2 Disadvantages oéntering TPP, Temporary Entry

No net disadvantages folewZealandwould stem fran this Chapter NewZealand's country

specific temporary entry commitments in TPP are based on existing commitments ittSewf | Yy RQ &
FTAs with ASEAN and Malaysiadare consistent with current policy settings related to business

visitors, intracorporaie transferees, installers of services and independent professionals.
New% Sl f I yRQa YIFINJ SG | O00Saa oo affeck Newia ¥ It fal ydR/ARES Na LOS G
licensing and other requirements (i.e. professional codes of conduct) for business people ffom TP
countries The Chapter specifically provides that there is no recourse to dispute settlement under

TPP for refusal to grant temporary entry.

4.12 Telecommunications

Further to other Chapters that would apply to the provision of telecommunication seryioes
example the CrosBorder Trade in Services and Investment Chapters), the TPP Telecommunications
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Chapter sets out regulatory disciplines to underpin effective market access and competitive markets
in telecommunications services in the TPP area.

The Chpter builds on the disciplines developedtihe GATS Telecommunications Annex and Basic
Telecommunications Reference Paper and the Annex on telecommunications regulatory disciplines
in AANZFTAThe Chapter recognises that the telecommunications sectorbéth an important
infrastructure enabler for trade in other goods and services, as well as a distinct services sector in its
own right The TPHelecommunication€hapter extends and updates these regulatory disciplines to
reflect the developments in appathes to the regulation of markets since the conclusion of the
GATS in the 1990s.

All the disciplines in the Chapter are assessed as consistent with ciNesmZealandregulatory
settings In particular, the Chapter acknowledges that regulatory needsapmtoaches will differ
market to market and that each TPP Party may determine how best to implement its obligations
under the ChapterThis reaffirms the flexibility foNewZealandto apply its competitiorbased
approach to regulatory intervention in thearket, where intervention is considered on a cdige

case basis.

The chapter contains commitments providing for:

Access to and use of public telecommunications services (in recognition of the importance
public telecommunication services play as vitéitastructure for business enterprises). These
provisions are based on the GATS Telecommunications Annex;

Inter-connection and access to technical equipment or facilities required to provide
telecommunications services (including access to numbers, numbetiakjility, re-sale,
unbundling of network elements, leased circuits,location of equipment and access to
poles, ducts, conduits, rights of way and international submarine cable landing stations)
These provisions build on and update the GATS Basiconateunications Reference Paper to
provide the conditions for effective market entry for telecommunications suppliers;

Transparency the chapter sets out expectations regarding transparency in the formulation
and implementation of regulatory measures irettelecommunications sector, as well as with
respect to any licensing requirements applied to telecommunications suppliers.

4.12.1 Advantages oentering TPP, Telecommunications

Joining TPP would provide a clear indication to international service suppliersiaestors that
NewZealandhas in place a proompetitive regulatory framework in the telecommunications sector
that is consistent with international practice and focussed on the d=ngn benefits to eneusers of
telecommunications servicedhis forms pdrof the environment that supports the attractioaf
leading technology, capable of generating wider economic developméivZealand

The Telecommunications Chapter would also bergéivZealandservices suppliers interested in
providing services inMTPP markets by providing a common set of expectations regarding the
regulatory issues capable of affecting market access in the telecommunications sector.
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The Chapter includes provisions to assist TPP Parties to address the issue of the high cost of
international mobile roamingThis is a significant practical issue for business and consumers in
2RI @ Qa 3-€o@neded waild Newzéatantivorked actively with TPP Parties to highlight

the issue and seek suitable arrangements to enable Parties supwptions to deal with the issue.

The Chapter also includes an explicit recognition that different jurisdictions take different
approaches to regulation, including that some have a tradition of usirgnex regulation, while
others¢ includingNew Zeahnd ¢ adopt a combination of approaches aimed at maximising efficiency
in relation to the size and competitive conditions of our market.

While in a few areas, a limited number of TiP&tiesg Viet Nam, Brunei, Malaysia, Peru and Chile

have taken out transition periods or indicated modifications to the way in which they will apply

certain provisions, these are not extensive and have been assessed as not having a significant
commercial impac Similarly the annexes attached by the US and Peru that exempt certain small

scale rural telecommunications suppliers from particular provisions in the chapter were also
determined not to be commercially significa(ewZealan@® & NHzNJ f andardipladedcho f A 3|
the companies Chorus and Spark under a Universal Service Obligation, and both suppliers comply

with the relevant provisions of this chapter, so a comparable exemption is not required.)

4.12.2 Disadvantages oéntering TPP, Telecommunications

Thowh joining the TPP would entail undertaking regulatory disciplines that go beyond current
NewZealandcommitments under the GATS and AANZFTA, these are assessed as consistent with
current NewZealandregulatory settings governing the telecommunicationsteedn particular, as

noted above, the Chapter acknowledges that regulatory needs and approaches will differ market to
market and that each TPP Party may determine how best to implement its obligations under the
Chapter.

4.13 ElectroniecCommerce

NewZealand recognises the potential of electronic commerce to generate opportunities for
economic growth and development, and has includecbenmerce chapterin four previous FTAs.
The TPFElectronic Commerce Chaptaims to promote the adoption of domestic framewsrk
capable of building confidence amongcemmerce users, as well as avoiding the imposition of
unnecessary barriers to the use and development-obmmerce.

TPP provisions concerning the establishment of domestic legal frameworks governing electronic
transactions are consistent with internationally developed model framewarkksupport consumer
confidence in eéeommerce The Chapter also contains provisi@mvering electronic authentication

and signaturs, online consumer protection, the protection of personal information of the users of
e-commerce, unauthorised commercial electronic messages, \ahith recognisethe value of
cooperation on cybersecurity matteré second group of provisions aims to mirsmiunnecessary
barriers to ecommerce: encouraging the adoption of paperless trading, prohibiting customs duties
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on electronic transmissions between the Parties, requiring-di@ariminatory treatment of digital
products andminimising unnecessary barrirelating to the crosdorder transfer of information by
electronic means, the location of computing facilities, and access to source code.

The Chapter also contains a set of principles recognising the importance of access to and use of the
internet for e-commerce, as well as a cooperation section enjoining the Parties to work together to
assist SMEs to utiliseammerce, to encourage the private sector to develop methods of self
regulation capable of fostering-eommerce, and exchanging information orc@mmerce issues
covered under the chapter

4.13.1 Advantages teentering TPP, EEommerce

Connectivity is a crucial driver BewZealan@d SO2y2YA O 3INR UKD ' & | aYlf
dependent on trade,information and communications technologyCT)has felped us connect
economically and socially to the worl@ihe ICT sectomtich is onepart of the broader area of

electronic commerce) plays a significant role in our economy. Valued at NZ$23.5 billion, it
represented roughly 11% dfewZealan®@2a D 5 t14. IETY sectonexports (goods and services)

were worth NZ$1.7 billion in 2014, an 8 percent increase from 20dte importantly, the ICT

sector is an enabler, underpinning the development and profitabilityNefvZealan® a & SNIIA OS &
sector more broadly

NewZealandhas consistently advocated the extension of the WTO moratorium covering Customs
Duties on Electronic Transactions, and has agreed to make thémpwsition of customs duties on
electronic transactions permanent with several of its trading pars to date, including Thailand and
Chinese Taipei. Entering into TPP would provide certaintiN&avZealandusers of ecommerce,
including New Zealandexporters who conduct their business kome, that TPP Parties would not
move to impose customs duti@s electronic transactionsThisrepresents a significant step towards

the realisation of a permanent commitment by all WTO members not to impose customs duties on
electronic transactions.

The Chapter includes clear acknowledgement of the importanceoobuwmer protection, the
protection of personal information of users of electronic commerce, and ensures Parties will have
measures in place to deal with unsolicited commercial electronic messages (SPAM)
NewZealan@d O 4SSz S I f NBionR throughSoSribrodidt &guktory feamewark
covering privacy, consumer protection and problems associated with SR&MZealandwould
benefit from joining TPP in this area through the signalling effect of the importance placed on key
principles in thesareas, as some of the other TPBrtieshave different approaches to these issues
These provisions also benelNiewZealandexporters through helping to build public confidence in
the use of ecommerce.

There are new provisions in the Chapter on cossler transfer of information by electronic means

and on location of computing facilities that contain important principles recognising the value of
information flows and the development of new technologies and services such as cloud computing,
for the growth of innovative and costffective approaches to the delivery of business serviths
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is of benefit toNewZealandcompanies engaged in a wide range of innovative industries that rely on

the transfer of information and on computing facilities and segg. At the same time, these

provisions uphold th&Sovernmena ' 0 Af AG& G2 G 1S -boSlér rameBat | FFSC
information by electronic meansr the location of computing facilities in the event that public

policy issues arise (e.g. from new uses of technolofygse enable TPP Parties to adopt measures

needed to achieve a legitimate public policy objective, provided such measures are rietlapgn

arbitrary or unjustifiably discriminatory way; are n@quiredto achieve the public policy objective

and do not constitute a disguised restriction on trade

4.13.2 Disadvantages t@ntering TPP, ECommerce

The Chapter includes provisions on the rscriminatory treatment of digital product§hese are

new for NewZealandand have not been extensively tested in other agreemeNesw Zealandhas

ensured that the Chapter would permit the continuation of current policy settings to encourage
creativity am cultural expression, in particular through an exception that enables continued
targeted use of government subsidies or grants to encoutdge Zealandcreative content These

new commitments sitalongsideNewZealan@& SEA&GAY 3 O2 YY pibd&ighiia Ay
distribution, exhibition and broadcasting @udiovisual works made during the WTO Uruguay
Round. These provide natiscriminatory treatment to the service suppliers of other WTO members,

apart from the general exceptions and the specific reagons that were taken out in
NewZealan@d D! ¢{ &aOKSRdzZ So

The Chapter covers a range of newer areas that go beyond the focubléwaZealandhas usually

taken in previous electronicommerce chapters, which concentrated particularly on the specific
trade issues that arise in the distinctivecemmerce environment, such as the promotion of
paperless trading and provisions for the recognition of electronic signatlieie would extend this
coverage, for example to digital products, internet interconnattcharge sharing, cooperation on
cybersecurity, provisions on source code and the location of computing facilitiese provisions

have been negotiated to sit withiNewZealan@2d OdzNNBy i LIt A0& aSdiAy3aa
approach to addressinghe interests of NewZealand business and consumers in taking full
advantage of the opportunities available in the digital age, as well as incorporating any safeguards
required to protect the interests of users ofec®mmerce in areas such as privacy, siguand
confidentiality.

4.14 Government Procurement

The TPP Government Procurem@r€hapter sets out rules by which companies can compete for
government contracts. Its aim is to provide open, transparent and competitive procurement
whereby companies from oteTPP countries are afforded treatment equal to the treatment given
to domestic suppliers in bidding for government procurement contracts covered by the chapter.

30 Government procurement is the acquisition of goods and services by govetrenéties from third parties to fulfil
their public functions.
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9FOK ¢tt O2dzyiNRB KlIa yS32GAFIGSR | a{ OKSRgzt S 27F
procurement activities, and minimum value thresholds that together determine what contracts are
adzo2S0G G2 GKS O2YYAlUYSydta Ay (GKS [/ KFLIGSNYD ¢KA
Government Procurement under the Schedules of Commitments incledesral government

(typically ministries and departments) and other government entities (such as -ctated

enterprises), with some countries including also-setral government. Some TPP Parties will also

have transitional and delayed implementatioropisions in certain areas.

TPP includes a commitment to undertake further negotiation three years after the Agreement
comes into force with a view to achieving expanded coverafyeler this commitment, TPP Parties
may agree that these future negotiations inclusiegb-central coverag# (although it is possible that

for Parties that administer the kinds of procurement at the central level of government that other
Parties may adminier by subcentral entities, these negotiations may involve commitments at the
central level of government rather than at the sabntral leve).

4.14.1 Advantages teentering TPP, Government Procurement

The Government Procurement Chapter would providewZealand businessessignificant new
business opportunities, in the form of guaranteed access to covered government contracting
opportunities in TPP countries. These markets are substargiagh most developed countries
government procurement typically represents4-20 percent of GDP (OECD estimateg).he
NewZealandState sector spends approximateNZ$30 billion on goods and services, including
infrastructure, each year around 13% of GDRQovered government contracts include a wide range
of goods and servisein a variety of sectors including health, education, housing, transport, public
utilities and construction. Thigrould provide opportunities folNewZealandto further diversify its
exports.

The most significant newpportunities for NewZealandexporters would be in the four countries

with which we do not have existing government procurement commitm&ntdlalaysia, Mexico,

Peru and Viet Nam. Malaysia and Viet Nam have typically not included government procurement in

their FTAs, so TPP would alldvewZealandcompanies to be amongst the first international

suppliers to secure preferential access to these markétd. A 4t K G KS SEOSLIiA2Y 27
oyiGAGASEaE Ay {SOGA2y | 2F aSEAO2RiZeada@KBiRisZ ST 61
reciprocal; Section C dlewZealan®d & OKSRdzf S ¢ 2 dzf R .yTPRalso Build@ahT SNB R
the opportunities NewZealandbusinesses secured under the WTO Agreement on Government
Procurement (GPA), with some modest improvements to access in Canaala, Samapore and the

US(e.g. additional entities and coverage of privgueblicpartnerships). With respect to Australia,

the GPChapter would giveNewZealandsuppliers clearly defined access to covered procurement

and rights of challenge that are nopelled out in the existing notreaty level arrangement, the
AustraliaNewZealandGovernment Procurement Agreement.

31Australia, Canada, Chile, Japan and Peme alreadyncluded subkcentral coverage in their TPP schedules
32 Other TPP countries are covered by Government Procurement Chaptiiesv:S | £ |y R OFTAs &rifl h WROy 3
Agreement on Government Procurement (GPA).
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The chapter also includes a specific provision aimed at ensuring small and medium enterprises
(SMEs) would be better placed to access prement opportunities, for example by seeking to
ensure tender information is readily accessible online and ten@sponse able to be made
electronically; toendeavour tomake all tender documentation available free of charge; and for
procurement projecs to take into account the participation of SMEs. This is particularly important
for NewZealandexporters given our large proportion of small businesses.

The TPP Government Procurement Chapter establishes certain procedures that provide for
transparent and competitive tendering that TPP Parties must follow for covered procurement
activities. Collectively, these make bidding for government contracts in TPP Paotiesiccessible

and transparent, and key elements include:

Non-discrimination, so that Pags must treat suppliers from other countries which are Party
to the Agreementno less favourably than domestic suppliers

A prohibition against offsets.€. requirements for local contepas a condition of contract

Requirements in respect of the naturand detail required in tender notices and
documentation

Minimum time frames for responding to tenders, to give businesses sufficient time to bid

Requirements relating to the treatment of tenders and awarding of contracts, including to

publish postaward information and provide reasons to unsuccessful supplighy their

tender was not successful
NewZealan@&8 & OKSRdz S SEOf dzRS&a LINROdzNBYSyid NBf I (SR
hosting of government data, and makes it clear that some actiyisach as commercial sponsorship
arrangements and unsolicited unique proposals are not covered by the chapter. More generally, the
right of TPP Parties to take appropriate actions to protect essential security interests ésveieks
under Article 12 ofthe Exceptions chapteilhe Chapter preserves the right to take measures for
certain legitimate public policy purposes, such as public health, safety and protection of the
environment

4.14.2 Disadvantages t@ntering TPP, Government Procurement

NewZealandwould not be required to change its current procurement practice or regulatory
framework on entering TPP, as the obligations Niew Zealandare consistent witiNewZealan® a
Government Rules of SourcinglewZealan?d a4 OKSRdzZ S R2 Saaddiyogali Ay Of
commitments beyond those already made in other agreements, in particularVWoeld Trade
OrganizationAgreement on Government Procurement (GPA). In other wadxasyZealandwould

simply extend the commitments that are already in place for many other countries, including a
number of TPP Parties.

TPP would place the same restrictions on certain policy options as sevétaidfealan@d SEA & (G A y =

trade agreements (including the GRAQr example the ability to compel government agencies to

Godz2 t20Fté¢ dzy RSNJ LINBFSNBYGALFE LINRPOMzZNBYSy(d LRt A
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reciprocal and therefore bring net benefit tdewZealandbusinesses and the economy, TPP would

not 02y aiaNI Ay (GKS D2@SNYyvYSyidQa FtoAftAGe (2 &dzLJ2 NJ
preferential procurement policy. As an example the Ministry of Business, Innovation and
Employment(MBIE)and NewZealandTrade and Enterpris€NZTEhave been workig closely to

help supportNewZealandbusinesses to develop their tendering capability so that they can be
competitive both domestically and in foreign markets. These and other initiatives to support local
businesses, such as through access to researaitggaa other incentives, are not precluded by the
GovernmentProcurementChapter.

TPP includes an agreement to undertake negotiation of further commitments on coverage under the
Chapter three years after thAgreementcomes into force. At that poinilewZealandwould have

the opportunity to pursue new market access priorities and continue to reflect the domestic context.
Negotiations on suzentral coverage would be shaped by the fact a relatively low proportion of
procurement inNew Zealandhat is undertiken at the local government level (approximately 20% of
total procurement expenditure) compared to other countries.

Under TPP, Parties must provide access to national remedies to suppliers having an interest in a
particular procurement covered by the TPWhere they believe that the commitments in the
chapter have not been applied by the procuring entity. In theory, this mévsZealandorocuring

entities covered by the chapter would be subject to new challenge proceedings. The actual effect of
this for NewZealandis likely to be minimal, allewZealandgovernment agencies already accept
tenders from foreign suppliers and provide rights of redress through\ibe Zealandcourts, so the

risk of any increase in legal proceedings is considered minimal.

4.15 Conpetition

The objective of the Competition Policy Chapter is to facilitate economic efficiency and consumer
welfare through promoting open and competitive markets. The TPP requires Parties to have in place
competition laws that prohibit aricompetitive comluct, and authorities responsible for enforcing
competition laws Parties will be required to endeavour to apply their national competition law to all
commercial activities. However, each Party may create exemptions based on public policy or public
interest grounds.

4.15.1 Advantages teentering TPP, Competition

ShouldNewZealandenter TPP, the benefits tdew Zealandbf increased flows of goods and services
under the TPP could potentially be compromised by chmssler anticompetitive practices in other

TPP countries. Competitive distortions, such as-emtipetitive conduct, have the potential to
restrict trade and investment, and negate the benefits that might otherwise accridewZealand

The TPP Competition Chapter mandates the establishment of strong competition regimes in all TPP
Parties (including those thamhay not have had them previously), which would provitewy Zealand
businesses operating in these countries with an increasingly stable and predictable business
environment as these regimes are develop&te cooperation provisions of the chapter shouldals
assist in the development of these regimes.
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The Competition Policy Chapter also provides for procedural fairness and private rights of action.
These provisionsvould allow NewZealandbusinesses to take actions in TPP Parties if they
encounter anticompetitive behaviour. lewZealandlaw already provides this mechanism, so
entering TPP would not create an additional obligationNew Zealand) Where these provisions do

not provide adequate recourse against actimpetitive behaviour, there is the alyliunder the
chapter to enter into consultations on a governmdatgovernment level.

Over time, the development of robust competition policy and law in the TPP region should
contribute to higher economic growth rates in TPP members, particularly devejopbuntry
members® In the long term, improved growth rates in TPP countviesild also provide improved
opportunities forNew Zealandirms operating in these markets

4.15.2 Disadvantages t@ntering TPP, Competition

No significant disadvantages would arfsem this chapter folNewZealand NewZealandhas had
well-developed and welfunctioning competition law for a number of yearss suchNewZealand
would not need to amend its competition laws or policy to meet these requiremédrtie Commerce

Act 1986prohibits anticompetitive conduct, and the Commerce Commission is primarily responsible
for enforcing the Act.

Note that the Chapter provides the ability to exempt certain commercial activities from laws
prohibiting anticompetitive conduct. This wouldwg flexibility forNewZealando carve out specific
areas of interest where there may be public policy or public interest circumstances to do so.

4.16 StateOwned Enterprises

The TPP Chapter on Stadsvned Enterprises (SOEs) and Designated Monopolies reesgrash

t I NIeQa NARIKG G2 SadlotAakK YR YFAYGdFAYy {h9a |
playing field between statewned or controlled companies and their competitors. There are
SEOSLIiAz2ya (2 LINBASNBS S| Olkiy objectives tthHrodigh Qs atdo A f A
monopolies.

The SOE provisions apply to companies more thanp&gent owned or controlled by the
Government and which have a commercial foqu®t those which operate principally on a rfmr-
profit or costrecovery bas. ForNewZealand thiswould include some of the companies subject to
the NewZealandStateOwned Enterprises Act 198®d other commercially focused companies in
which the Government owns a majority share (e.g.NgwZealang.

$¥88 4h9o/5 CrOGaKSSH 2y | 26 -9CWLaSviMdl Aledfi Q22vt Sa¥e o HEfvEnbl AT 2aNJ
empirical studies on how the adoption of competition pgland law improves rates of growth both in individual sectors
and for economies as a whole.
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The monopoly provisions of the Chapter will apply to the trading activities of entities granted the
exclusive right to buy or sell a good or service. This would cover the monopoly functions of a small
number of NewZealandgovernmentowned entities inNewZealan@ & dzOK | & YA GA NI Af
related to the administration oNewZealan®@a NJ Af ySGg62N] FyR ¢ NIF yaLR;
National Grid. It excludes existing privatélgld monopolies buwould include future private and
governmentowned entitiesthat the Government designates as monopolies (Zespri, for example,

would be excluded). PHARMAC is not covered by these provisions.

An exception to the Chapter excludes SOEs and monopolies with annual revenues below SDR 200
million* (currently around NZ400 million). TPP Parties will adjuststithreshold every three years.

In New Zealand the entities defined as SOEs for the purposes of TPP above this thfésimitt be

Air NewZealand KiwiRailNewZealandPost, Genesis Energy, the Lotteries Comnmsdideridian

Energy, Mighty River Power, Solid Energy, and Transpower. (Of these, only Kive®R@i&aland

Post, Solid Energy and Transpower are coverdddwZealand2d { h9 ! Ol wmdoyc ®U

4.16.1 Advantages teentering TPP, State Owned Enterprises and
Designated Mowpolies

The Chapterwould support NewZealand exporters and investors operating in TPP markets,
achieving whatNewZealand assesses to be an appropriate balance between ensuring the
commercial activities of SOEs and monopolies do not negatively impacad®, while preserving

the ability of governments to deliver policy objectives through SOEs and monopolies. Taken
together, these obligations would help establish a level playing fieldNfawZealandbusinesses
competing with SOEs from TPP countries.

New Zealandexporters operating in TPP markets would benefit from the following key obligations:

NewZealandbusinesses are entitled to be treated according to the same standards as
domestic businesses and those from other TPP countries, when buying goselwvices from

an SOE, or selling goods or services to an SOE. The same obligations apply when a monopoly is
buying or selling a monopoly good or service. This is an important element in ensuring
certainty and a level playing field fblew Zealandousineses when they are trading with SOEs

and monopolies from TPP countries.

NewZealandbusinesses trading with monopolies from TPP countrieswvatsdd benefit from

an obligation to ensure that a monopoly does not use its monopoly position to engage-in anti
competitive practices (practices which restrict or distort competition, for example - anti
competitive agreements and abuse of dominant position) in markets where the monopoly has
not been granted monopoly rights.

34 The threshold is expressed in International Monetary Fund Special Drawing Rights (SDRs), a unit of account used by the
International Monetary Fund and based otbasket of international currencies. The conversion from SDR&¥0Zealand
dollars changes periodically with currency fluctuations.

S Based oNewZealan@ & HAmn  FA Y | /A tredsiry.qbvd.neSoermEnt/financialstatements/
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Each TPP country will need to make a lisit® SOEs and monopolies publicly available, and
provide on request further information about its policies or programmes which allow for non
commercial assistance to an SOE, which could affect trade and investment between the TPP
Parties. Greater access information would enabl®&ew Zealandexporters, especially smaller
businesses, to make more informed decisions about operating in TPP markets.

I LINRPGAAAZY 2Yy-ODEVSNINISY (I avyRryiGl yOSQ (2 {h9oa
obligations related to garnment subsidies by focusing specifically on advantages given to

SOEs because of their government ownership, and by covering services which an SOE provides
outside its own country. The obligation prevents a TPP Party from causing adverse effects or

injury to the interests of another TPP Party through rmmmercial assistance that it

provides to an SOE. This could be financing or loan guarantees on better than commercially
available terms or equity capital inconsistent with usual investment practice, gedweither

directly by the government or through another entity. This provision provides a remedy where
NewZealandbusinesses which compete with SOEs from other TPP countries are negatively
affected because of the subsidies the SOEs receive.

Importantly for NewZealand government support provided to an SOE for services that the
SOE supplies in its own territory is excluded. This means that the obligation does not apply
with respect to the most of the activities dlewZealan® & { h 9 &e¥ terdl fo e X&uséadK

on supplying services to the domestic market. For example, SOEs such as Meridian and
Genesis supply electricity tNewZealandconsumers and Kiwirail provides rail services for
passengers and freight iNNewZealand The exclusion fronthis obligation for services
supplied domestically also ensures there is policy space for future governments to establish
new SOEs to provide servicesNew Zealand

TPP countries would also need to ensure that administrative bodies which regulate SSXEs d
impartially.

Should NewZealandnot enter TPPNewZealandbusinesses operating in areas of TPP markets
affected by the operations of local SOEs or monopolies could face a competitive disadvantage
compared to both local competitors and exporters frother TPP Parties that would enjoy coverage

of the SOEs Chaptesome further obligations of the Chapter would ben&faw Zealandexporters
regardless of whetheNewZealandentered TPP, for example that each TPP country publicly list its
SOEs and monopolies (a practidewZealandalready undertakes).

The Chapter includes exceptions that are specifically tailored to the obligations of the Chapter. The
following are examplesf areas in which flexibility has been retained:

Government procurement is excluded from the scope of the SOEs chapter (which will ensure
flexibility around government purchases involving SOEs, including procurement through
publicprivate partnerships).

Sovereign wealth funds (such as tidewZealandSuperannuation Fund) and independent
pension funds are excluded from scope.
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Other exclusions will provide flexibility for future policietNawZealandGovernmentmight
want to pursue, including for monetanyolicy, the resolution of failed financial institutions,
export credits and temporary government ownership as a result of foreclosure

NewZealandwould also be able to take temporary action to respond to a national or global
economic emergency. The TRiRle general and security exceptions would also apply.

NewZealanchas specific exceptions allowing government support for SOEs for the following:

The supply of construction, operation, maintenance or repair services of physical
infrastructure supportingommunications betweehlewZealandand other TPP Parties.

The supply of air transport services and maritime transport services to the extent that they
provide a connection foNewZealando the rest of the world, and for air services, where the

assistane is provided in order to maintain ongoing operations, ahoes not cause a
AAIYATFAOLYG f2aa Ay | O2YLISGAG2NIRE YIFN] SO akl
(This exception is referred to in separate side letteNewZealandagreed with Aastralia

alongside TPP. See Secti@rand5.310f thisNIA.)

To Solid Energy (to take into account a Crown indemnity for environmental remediation and
any future assistance the Government may provide to Solid Energy).

4.16.2 Disadvantages t@ntering TPP, State Owned Enterprises and
designated monopolies

There would be no significant disadvantages WMawZealandarising from this Chapter, primarily
becauseNewZealandis already well placed to comply with its obligations for SOEs and designated
Y2y2LRtASad ¢KS / KIFLIGSNRE IredlixRticed kind thé princiN®sl Rt &
behind the NewZealan@ &tateOwned Enterprises Act 1986 and NewZealand state-owned

commercial companies are set up to operate on a level playing field with privatglgd companies

and are subject to competition lasv In addition NewZealandhas obtained flexibilities to allow

future policies which may not be in compliance with aspects of the obligations in the future. The
obligations also have less impact dfewZealandSOEs and monopolies given the majority of
NewZealandentities are below the size threshold set out in the SOEs Chapter.

Some SOEs obligations would, however, be additionaNéwZealand TPP would extend existing

WTO obligations to include subsidies provided to SOEs for services they provisideout
NewZealandand subsidies provided to SOEs which produce and sell goolgvitzealandin

competition with companies from TPP countries establishellew Zealand As noted above, it is

significant forNewZealandthat the subsidies obligation does thoover government support for

services an SOE supplies wittNiewZealand(and most ofNewZealan®a { h9a | NB T2 Od:
providing services domestically).

4.17 Intellectual Property

TheTPP Intellectual Property (IRhapter sets out a number of obligatiors fTPP countries. These
obligations cover copyright, patents, data protection for pharmaceutical products, plant variety
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rights, trade marks,geographical indications, industrial designs, domain names, enforcement of
intellectual property rights and inteet service provider liability. The Chapter also contains
provisions on traditional knowledge, traditional cultural expressions and genetic resources.

The Chapter contains the most extensive set of intellectual property obligationsTaegotiated

by NewZealand Many of the obligations go further than the obligatioNewZealandhas under
multilateral treaties like theWorld Trade Organizatiéhd ! I NB S Y S-RefatedRrASpedatshaF R S
Intellectual Property Rights (TRIPS Agreement) or uNderZealan@ areviousFT4.

Most provisions of the chapter are consistent witewZealan@d SEA&GAYy 3 Ay G St S
regime. But some provisions requiNewZealando make changes to law or practice before we can

ratify the Agreemenf most notably in the areas of copyright and related rights, patents and plant

variety rights. These are discussed below. In many chegZealandhas negotiated flexible
approaches to these obligations, as well as exceptions and limitations.

Overall, the obligations in the IP Chapterould involve a net cost toNewZealand These
disadvantages must be considered in the context of the benefits provided in other Chapters.

4.17.1 Advantages of entering TPP, Intellectual Property

Geographical indications

TPP requires Parties to adopt or maintain due process requirements in respect of any regime they
provide for the protectiorof geographical indications (GI$A Glis a sign or name used in relation to
goods that have a specific geographical origin amalitiesessentiallyattributable to that origin for
example Champagne.)There would be advantages fitewZealandin a number of these due
process requirements:

New Zealandexporters would be able to dispute the protection of a Gl other TPP Party

thNR dzZ3K GKI G tFNIeQa R2YSadAO €S3FE 2N F RYAYA:
with a prior trade mark right they have in that market, or if the proposed Gl wasramon

namefor a productin that marketthat should remain available for use bl traders.

Where a TPP country entered into an international agreement with a third party that included
obligations to protect Gls, exporters would have reasonable time and opportunity to provide
comments on whether those Gls should be protected.

Therewould be increased transparency by TPP countries on their processes for the protection
of Gls both domestically and through international agreements, making it easier for exporters
to participate in relevant processes.

The transparency requirements inckican obligation for a TPP country to tell other TPP
countries when proposed Gls in international agreements will be open for comment, including
whether parts of those terms, or their translations or transliterations, are proposed to be
protected.

Taken togther, these obligations would benefitewZealandexporterswho use common names to
market their goods overseasTPP would help them guard against the risk that a Gl receives
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protection when they consider that the protection would be unwarranted, whichladdimit their
use of a trade mark or a generic term in a TPP market. There are currently no international law
obligations on Gls that require this type of due process

Consistent enforcement procedures
TPP requires Parties to providgreater uniformity in civil and criminal procedures for the
enforcement of intellectual property rights.

Greater uniformity of enforcement procedures throughout TPP countries can reduce the regulatory
and business compliance cost fdewZealandbusinesses when enforcing their intellectual property
rights in other TPP PartiésThe Chaptewould require NewZealando make only minor changes to

its enforcement proedures. These are described ec8on 50f this NIA

Traditional knowledge

The TP IP Chapter contains a number of provisions on traditional knowlddgihe Agreement,
Parties recognise the relevance of traditional knowledge to intellectual propgdiems commit to

work together on traditional knowledge issues and preserve thaititga to take measures to
respect, preserve and promote traditional knowledge and traditional cultural expressions.

The Parties also agree to pursue quality patent examination, which may include taking into account
information related to traditional kneledge, providing an opportunity to inform patent offices of
each Partythat a claimed invention is not new and therefore not patentable, using databases or
digital libraries containing information on traditional knowledge and cooperating in the trairfing o
patent examiners on how to deal with applications related to traditional knowledge.

This is the first time provisions on the interface between traditional knowledge and the intellectual
property system (in particular the patent system) have been iredud an FTAlewZealands Party
to. This is an important step forward for the protection of traditional knowledge.

Grace period for patent filing

TPP will require Parties to provide that public disclosures of an invention by or with the consent of
the inventor, in the twelve months before a patent application is filedill be disregarded when
determining whether the invention is novel or inventive (known as a grace period). Under current
NewZealandlaw, such disclosures would mean that the inventionuldonot be considered novel

and therefore a patent would not be granted.

TPP would require Parties to provide a-rh@nth grace period tdNewZealandnationals seeking
patent protection in thatParty. This may be of benefit tNewZealandinventors seekig to market

% In this context, greater uniformity of enforcement procedures should not be taken to mean greater uniformity of
substantive remedies or penalties. TPP provides coeminith flexibility in many cases to tailor the level of penalties and
NEYSRASA Ay | gle& GKIG d11S8Sa Ayid2 | 002dzyd O2dzyiNARSAQ dzyAldz
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their inventions®” It would allow them to make their invention known to others without first seeking
confidentiality agreements. This can be useful to determine the commercial viability of an invention
or seek investment capital before incumgirthe expense of a patent application. Academics could
also benefit. It could allow them to publish their research without needing to wait for a decision on
whether to file a patent application based on that research. These benefits will accrue mainly to
inventors and researchers. It has not been possible to quantify the benefits of this provision.

A grace period provision can lead to uncertainty for inventors and people seeking to use their
inventions about whether a disclosure of an invention meansitivention is in the public domain

(and available for use by anyone) or may lead to a patent application in the future (so that use of the
invention would infringe the patent).

The effect of the TPP grace period obligation is difficult to quantify but it is not expected to provide
more than a minor advantage ftdewZealand TheUS Australia, Japan, Singapore, Canada, Mexico,
Peru and Chile already provide grace periods, songifiPP would not provide additional benefits in
most ofNewZealan®2d 1S& ¢tt YIN]JSGao

4.17.2 Disadvantages of entering TPP, Intellectual Property

Loss of policy flexibility

Many obligations in the IP Chapter would constitute new obligation®&w Zealandout would not

require any changes to our law or practice. These new obligations would not therefore directly
disadvantageNewZealand The new obligations would, however, place new limitations on the

R OSNYYSYyliQa | NewZenldn®a i A y ¥ 3dpdt$ Seitings fo enlsidd they are
appropriate for our domestic circumstances. Intellectual property regulation needs to be able to
NEaLRyR G2 yS¢é OANDdzyadlyoOoSa |yR GSOKy2t23A0! ¢
implications for innovation Hat flow on to the wider economy, as well as implications for the
D2OSNYyYSyiQa FoAftAGe G2 YSSG 2GKSNJ a20Alf > Odzt (o

The implication of this loss of policy flexibility is difficult to predict. The extent to which it restricted
NewZealan®@d Ay (St f SOGdzZ f LINRPLISNIe& LRtAOe aStdaAy3aa ¥
objectives would only become known in the future. Whether locking in current policy settings
materially disadvantagesNewZealand depends principally on how rescriptive the relevant

obligation is and the availability of other policy tools to achieve the relevant future policy objectives.

Data p rotection for pharmaceuticals

Pharmaceuticals cannot be marketed unless they have received regulatory approvalstm to
NewZealand obtaining this approval involves providing theewZealandMedicines and Medical
Devices Safety AuthoritfMedsafe) with data concerning the safety, quality and efficacy of the
pharmaceutical. As this data can be costly to produce, gengharmaceutical manufacturers

37t should be noted, however, that inventors would need to consider whether this disclosure ngsghp@event them
from obtaining patent protection in other countries that do not have grace period provisions, like the EU, China and India.
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wanting approval to market generic versions of pharmaceuticals already approved by Medsafe
generally seek to rely on the data submitted by the original manufacturer of the pharmaceutical.

Under the Medicines Act 1981, Medsaloes not consider applications relying this data until five

@8SINAR I FGSNI 6KS RFEGS 2F FLIWNROGHE 2F GKS ySg LK
which is provided independently of patent protection and applies to all pharmaceuticalsdimg

oA2ft 23A 0Lt Lbiologeh OSdzi A OF fa oW

Data protection provides a period of protection against competition from geriéritisno data

protection was provided, the manufacturer of a generic version of a pharmaceutical could obtain
approval anddssuming there was no patent, or the patent had expitetharket the generic soon

after the new pharmaceutical entered the market. Under these circumstances, manufactifrers

new pharmaceuticalsnay be unwilling to invest resources in bringing a new phasutcal to the
NewZealandmarket NewZealan@d OdzNNBy i LINI OGAOS YSSiGa +y SEAA
Agreement to protect the data submitted with the new pharmaceutical from disclosure or unfair
commercial use.

TPP would requirtlewZealandto continue to provide the current five years of data protection for

small molecule pharmaceuticals. The obligation for biologic data protection provides two options.

¢CKS FANERG NBIldzANBa Fd tSlFrad SAIKG &SINERDYRIEH2NIL
biologicd ¢ KS aSO2yR 2LJiA2y NBldzANBa 4G tSrad FAQOS @
to provide effective market protection. The second option can be met by cuNentZealandpolicy

settings and practiceNewZealandalready p2 A RSa FAGS &@SIFNEQ RIGF LINRG
G23a3SGKSNI) g6AGK YSFada2NBa tA1S LI GSyd LINRGSOGAZY ¥
approval process, as well as other market circumstances, provide effective market protection for
biologicsin NewZealand

Although the data protection obligations in TPP would be new obligationsdarZealand as they

can be met without change® policy settings or practice they will not result in any additional costs
for consumers or the medicinesiiget. TPP would, however, prevadew Zealandrom shortening

the current five year data protection period for both small molecule and biologic pharmaceuticals in
the future.

TPP Parties would be required to review the period of market exclusivity viok biologic
pharmaceuticals afteten years

TPP would also requitdewZealandi 2 LINR GA RS FTAOS &SINRQ RIGlF LINE
(but not biologic) pharmaceutical products that contaibah new and a previously approved active

B NBFSNBYOS (2 63SySNAOé Ay (GKA& aSOGAz2y 2F G(GKS bldAazylt
small moleculgpharmaceuticabnd a biosimilar for a biologgharmaceutical

39 While the patent term of 20 years is significantipder than theperiod of five years of data protection, regulatory
approval can be granted many years after the patent applicatias been grantedin some cases, data protection will
continue to apply after the patent has expired.
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ingrediert. This would not require a change iewZealandaw but entails a loss of policy flexibility
in the future for small molecule pharmaceuticals.

Patent term extensions

A patent for an invention provides the patent owner with the right to prevent othemmfr
commercially exploiting the invention for the term of the patent. This provides an incentive for new
inventions to be produced. Patents are of particular importance to industries in which the costs of
developing new products are much higher than the tcoé copying them (for example, the
pharmaceutical industry). The patent termNlew Zealands twenty years from the filing date of the
patent application.

TPP would requirblewZealando extend the term of individual patents in two cases:

If there were unreasonable delays in the Intellectual Property OffiddesiZealan@a o6 Lt h b %0
granting of the patent.

¥ GKSNB g+a |y adzyNBFrazylrofS OdzaNIFAfYSyi(ég 2
aSRal ¥8Qa YINJSGRy3 | LILINRPGIE LINROS&a®

The first obligation (IPONZ delays) applies to all patents, including those for pharmaceuticals. The
second obligation (Mesdafe delays) only applies to pharmaceutical patents. In either case, only
unreasonablalelays caused by the regulator would need ®dpunted in calculating the length of

the delay (i.e., delays caused by the applicant or third parties would not need to be counted).

Complying with each of these obligations would likelyolve providing a procedure for patent
owners to apply for an»ension, and developing criteria to decide when an extension must be
granted, and how long it should be.

It is unlikely thatNew Zealandousinesses seeking patents in otfartieswould benefit from access

to patent extensionsas a result oNewZealandjoining TPP Patent term extensions are already
required to be provided in th&JS Australia, Japan, Singapore and Chile, so joining TPP would not
provide additional benefits in most dfewZealan®2a 1 Se ¢*t YI NJ SGao

Patent term extension for delays gmanting a patent For IPONZ delays, patent extensions would
only be necessary if the patent was granted after a delay of more than five years after its filing date
or more than three years from the time the patent applicant requested its examinatiorcietwer

was later).

There are two ways this obligation could impose costsNmwZealand It could impose new
administrative costs on IPONZ in monitoring the time an application was taking to keep track of

0 The effective patenterm is the period between the date a pharmaceutical receives marketing approval and the expiry
of the patent term.

*L Even in the other TPP Parties, benefit would only arise if the commercial life of the patented invention in that market
extended beyondtie 20 year patent term (which is unusual for Aeimarmaceutical patents).
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when an extension would be required to be granf8dt could also impose costs if any extensions
were in fact required to be granted d&éewZealandbusinesses and consumers would face higher
costs for access to the technology protected by the patent.

If an extension was required to be granted for a yphvarmaceutical patent, people using the
patented invention would face higher costs for longer. This would include innovators seeking to use
the patented invention to develop new products or services. If the invention was still being
commercialised ilNewZealandon the expiry of itdwenty year patent term, consumers may also

face higher costs. This is unlikely, however, as most patents lapse before the patent term expires, as
the patent owner decides not to pay the renewal fee. Only around 42% of all gsagganted in

New Zealandvhose protection ended since 2005 ran their fulenty year term?* A large number of

these are likely to have been pharmaceutical patents.

It is unlikely that any patent term extensiomsuld need to be given for delays at IPONEZONZ is

one of the most efficient intellectual property offices in the TPP region. Under the Patents Act 2013,
patent applications are only examined if the patent applicant requests examin&iorcurrent
IPONZ timelines, patents would be granted wedthin the three year time limit required to avoid

the need to grant an extensioithiswould be the case even if there was a significant increase in
IPONZ processing times.

¢tKSNBE FINB Ylyeée FILOG2NER GKIG Ozyndudihgotzingnbdi & Lt hb Y
applications, their level of complexity and the availability of expert patent examiners to process
GKSY® LT Fye 2F (KSasS 7FIFIOG2NA OKIFIy3dISRT GKS ST7
increasing the risk that extensions k& be granted in the future. The obligation to compensate

for delays wouldhowever, provide additional incentive to maintain efficient processes. Assuming

GKFIG Lthb®%Qa OdaNNBYyid STFFAOASyOe Aa YIlIAYyGlrAySR:Z
extensonswould need to be provided.

Patent term extension for delays in granting marketing approval for pharmaceutical produscts

GAUK Lthb%y aSRal¥FSQa LINRPOSaaAy3da GAYSa FT2NJ YI N
among the most efficient in the PP region Accordingly,very few patent term extensions are
SELISOGSR G2 06S NBIAdANBR Fa | NBadAZd 2F aSRal ¥$§
OdzNIi I Af YSYy G Q 27F (Kl odyFiiFekd@plidng Sircubdstan@yhat consfitdtad

anWdzy NS+ a2yt ofS OdaNIFAfYSYGiQ Aa y2G8 RSTAYSR Ay (i

If an extension was required to be granted in relation to a patent covering a pharmaceutical product
(for either a Medsafe or IPONZ processing delay) there coulsigméficant costs. This is because
access to generic versions of pharmaceuticalsNewZealand provides cost savings to both

“2 These costs would be incurred regardless of whether any extensions were granted.

3 The percentage of patents that run their full term is expected to decrease. The renewal feieetktp maintain a
patent must be paid more frequently under the new Patents Act (the Patents Act 2013). If the fee is not paid, the patent
will lapse.
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consumers and the medicines budget. When patents on a pharmaceutical expire, PHARMAC (a
government agency that decides which pheceuticalsvould be publicly funded ilNewZealand
typically negotiatessignificant price discounts for the generic equivalent of small molecule
medicines While the percentage price drops in biologic markets on biosimilar entry (feeeric
equivalent of a biologic pharmaceuticgl may be more modest than for small molecule
pharmaceuticalsPHARMAC would still be expected to achieve significant cost savitigs area™
Additionally, a PHARMAC decision on a pharmaceutical pradurcilso result in sigficant price
decreases for those products in the private marleg(antihistamines), so there is a direct benefit

to consumers in that market too.

The actual cost of an extension would depend on the nature ofpin@maceuticalproduct (for
example, hav expensive it was), the extent to which it was in widespread use, and whether
alternatives were available. The annual cost is estimatedNafL million, averaged over many
years?

lf 0 K2dAK aSRal FSQa LINRPOS&daAy3d GAYSE | NB OdzNNBy i
for example, following changes in resourcing or the complexity of the evaluations. The obligation

the Agreementwould, however, provide an incentive toaimtain a S R & I exi§igpaefficiency,

including access to technological assessment capability. If Medsafe became less efficient or faced
capability constraints, there would be a higher risk that term extensions would need to be granted.

This risk could benanaged by providing additional resources to ensure Medsafe maintains its
current efficiency and capability.

There would be likely to be some additional administrative costs to Medsafe in monitoring the time
an application is taking to keep track of whan extension would be required to be granf€dSome
of these costs would be likely to be able to be managed through additiofmeimation technology

Patent linkage for Pharmaceuticals
TPP would requirdlewZealandto provide a form of patent linkagéor pharmaceutical products.
This would involve:

Providing a system for patent owners to be notified when a person is seeking approval to
market a generic version of a pharmaceutical previously approved by Medsafe.

Making available remedies liketerim injunctions to enable the resolution of disputes about
the validity or infringement of @harmaceuticapatent.

Providing patent owners with enough time to enable them to seek remediesiritiegim
injunctions before the pharmaceutical product is marlaete

a4 Biologic pharmaceuticals often carry high costssome cases well over NZ$100,000 for a yeareaftinent
> See section 8 of this National Interest Analysis (The codiswnZealandf compliance with the treaty) for more details.

“% These costs would be incurred regardless of whether any extensions were granted.
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NewZealan@d OdzNNByd fF ¢ | yR LINIF OGAOS I ft NBIFRe aldAa
disadvantage is therefore expected fdewZealanddue to patent linkage.

Medsafe publishes the details of new generic applications on its websiténvatfew days of being
received. This informatiomitially includes the trade name of the product, the active ingredjent
strength, dose fornmand the applicant. This practice would meet the notification requirement.

The obligation to make remedies awdile would be met under current law by the availability of
injunctive relief inNewZealand If a patent owner considers that a generic version of the patented
pharmaceutical will infringe its patent, the patent owner can seek an interim injunction taeptev

the generic entering the market while the patent infringement proceedings are determined by the
courts. (Conversely, a generic pharmaceutical manufacturer can seek a court order to declare a
patent invalid.) TPP would not requiNewZealando changethe legal tests for patent infringement

or the requirements for obtaining an interim injunction under the High Court Rules and common
law.

The obligation to provide enough time to seek remedies before pharmaceutical products are
marketed would be met throgh the time Mesdafe takes to process the application.

It is not therefore, anticipated that taking these measures would result in extended market
exclusivity for patent ownersNewZealandwould not be required, ass the case under some

O 2 dzy i N@nSlalkage Isyistéms, to apply an automatic stay on the marketing approval for a
generic until any disputes involving the patent were resoli/dd. other words, Medsafe would not

KFE@gS (2 aLRtAOS:E LI GSyidia 2y o0SKFEET 2F LI GSyld 20y

Increased data protection for agricultural chemical products

TPP would requirdlewZealandto provide data protection of ten years before allowing marketing
approval for a generic agricultural chemical product to rely on data submitted in respect of the
original innovator. This pad would be counted from the granting of approval for the original
product.

Agricultural chemicals cannot be marketed unless they have been approved by the relevant
regulatory authority, which requires the manufacturer of a new chemical to submit cataerning

the safety and efficacy of the chemical. This data can be costly to produce. Generic chemical
manufacturers seeking approval to market a generic version of an agricultural chemical already
approved usually choose to rely on the safety and efficdata submitted by the manufacturer of

the new chemical, rather than incur the cost of developing their own data.

4 Stays can result in high costs by delaying the entry of all generic versions of patented pharmaceutical products onto the
market. They can also incentivise patent owners to initiate patent infringement proceedings, even if they are likely to lose,
if they think the proceedings will delay the generic entry onto the markksw Zealandaw does not provide for stays.
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Under the Agricultural and Veterinary Medicines Act 1997, the data submitted in relation to a
previously approved chemical cannot be use@pprove a generic version of that chemical until five
@8SINAR FFGSN) GKS RIFGS 2F FTLIWNRGIHE 2F GKS ySg OKS
period, and implements an existing obligation fdewZealandunder the TRIPS Agreement to

protectthe data submitted with the new chemical from unfair commercial use. If there were no data
protection, it would be possible for a generic chemical to be approved and placed on the market

soon after the new chemical entered the market (assuming that angrps on the new chemical

had expired). This may discourage manufacturers of new chemicals from enterihgthBealand

market at all.

Extending the data protection period for new agricultural chemical products freeto ten years

may provide an incdive for more new products to be brought to tHdewZealandmarket or the
registration of new uses for existing produéisdowever, it also has the potential to raise the leng
term costs of such products to users by delaying market entry of cheaper generic copies. This
potential is increased if the extension of data protection pushes the data protection period beyond
the term of any patent protection for the relevant product or if the product never received patent
protection. The increased protection could therefore result in a longer period of monopoly pricing
for new agricultural chemicals, if other suppliers held off reggiagy competing products because of

the extended data protection. T& could increase costs to farmers and growers, which could be
passed on to domestic and overseas consumers. It could also impact on local producers of generic
products and innovators se#lg to develop new products.

However, data protection is unlikely to constitute a significant barrier for entry intd\the Zealand
market. Unlike pharmaceuticals, developing data for marketing approval for agricultural chemicals is
not prohibitively epensive. Extending the data protection period frdive to ten years is therefore
unlikely to impose a significant net cost NewZealand

Copyright term extension

NewZealandlaw currently protects copyright for 50 yeétsUnder TPPNewZealandwould be
required to extend the copyright term to 70 years. The extension only applies to works that are still
within their current 50 year term of protection. Works that have already fallen into the public
domainwould remain in the public domain.

8 A 2009 review of data protection found no evidence that the curregeér period was inhibiting the entry of products

into NewZealandin respect of new agricultural chemicals generally. However, anecdotal evidence suggested that
NewZealan®@d RFGF LINPGSOGAZ2Y NHzZ S& 6SNBE tA{Ste G2 KiowhS NBAdz
technology and fewer new registrations of new ugasexisting products. The Bill to amend the Agricultural Chemicals and
Veterinary Medicines Act 1997, introduced on 11 August 2015, is intended to incentivise the development of new products
based on previously approved chemicals and the registratioreef uses for existing products. The Bill would extend data
protection for new agricultural chemical products for an extra year up thaximum of eighgears) for each new use the
product is registered for in the first three years after it receives manigeapproval.

9 The copyright term for films and sound recordings (including recorded music) currently expires 50 years after the end of
the calendar year in which they were made or published. The copyright term for books, screenplays, music, lyrics and
artistic works currently expires 50 years after the end of the calendar year in which the author died.
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NewZealandhas negotiated a transition for the copyright term extension. Under this transition the
term would be extended initially to 60 years then extended to 70 years eight years later. The
practical effect of this is that a number of worksuld fall into the pwlic domain during the
transition period that would otherwise have had to waitenty years ifNewZealandmoved straight

to 70 years protection.

SomeNew Zealandcopyright owners would benefit from a 70 year copyright term in TPP countries.
Works proteted by copyright are generally priced higher than works not protected by copyright to
allow for royalty payments to the creator. Extending the term therefore increases the time
consumers must pay and copyright owners can benefit frogthis higher price.

In addition to the fact thalNewZealandcopyright owners already enjost leasta 70 year term in
most TPP markef§, NewZealands unlikely to benefit significantly from the TPP obligation to have
a 70 year term because:

The obligation to have a Apear term would benefiNewZealandcopyright owners whose
works are still in demand when the current 50 year term expires in the TPP countries that are
required to move to a 70 year terMi Only a small fraction dflewZealandworks are likely to

be stillin demand even when the current term expires in these markets.

Any benefits from increased incentives to produce new works is likely to be negffgible.

The benefits toNewZealand copyright owners from copyright term extensions in other TPP
countries reslting from transfers from foreign consumers MewZealandcopyright owners have
been estimated aNZ$36 million in present value terms over a 2009 to 2118 timeframe in respect of
books andNZ$31.4 million in present value terms over a 2009 to 2078 tiare# in respect of
recorded music¢® The benefits of extension for the other types of copyright works have not been
modelled.

The costs td\ewZealandfrom transfers fromNewZealandconsumers to foreign copyright owners
have been conservatively estimated NZ6300 million in present value terms over a 260®18
timeframe for booksand atNZ5240 million in present value terms over a 2009 to 2078 timeframe
for recorded musié¢’ This is because extending the copyright term would méswZealand
consumers would forego savings they otherwise would have made if the books and music they
purchase had fallen into the public domain earlier. Only transfers fikawZealandconsumers to

=0 Including the USA, Australia Chile, Mexico, Rerd Singapoe. Note that extending copyright term would meaonse
NewZealandcopyright owners would atsbenefitin some noRTPP countries that have a term longer term than 50 years
givenexisting international obligationthat would require those countries to noprovide the term they provide to their

own nationals.

*1 Brunei Darusalaam, Canada, Japanlayksia, and Vietnam.

PWESYYATSENI hNNE WHa2y {22ys | SYNE 9 NBwZaan@® Oty 2 YA Ha LVAI O wé
¢ NI RS bS3a20AL (A 2 gopyéight tefnBekiEnSion ceSuNs avaiteblamvbtpp.mfat.govt.ny.

>3 Ergas et alp 7. It should be noted that estimating the costs and benefits of a copyright term extension with precision is
difficult given the large number of variables, the limited dataitable and the effect of changing technology and consumer
trends over the very long time frames involved.

4 Ergas et b p 9.The assumptions used in the report are set out in Section 7 of this NIA.
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foreign rights holders have been included in these estimated cdstew Zealandconsumers in this
context include personal and business amgkrs, organisations like libraries, universities, schools
and museums and people who use copyrighttected works to create new products and services,
including new copyrighprotected works.

The cost of a term extension for other types of copyright works has not been modelled. It has been
assumed that the cost in respect of audisual works like films and television productions would be
similar to the cost in respect of music

Extending the copyright term would also extend the time that second generation creators and
innovators must identify and locate the copyright owner and negotiate their authorisation to use the
copyright termextended works. This would impose additionalnadistrative costs (e.g., search

costs, royaltiesand bargaining costs) on these second generation creators and innovators. The

f SYy3dKSYSR GSNY gs2dA R Fta2 0S5 f ATTonulatived, tHisy ONB | &

may impede second generatiomeators from producing some new works that would have reused
previous copyright works as inputs at all. Organisations like libraries, universities, schools and
museums, would incur licence fees additional to what they would otherwise need to pay under a 50
year term to access copyright teraxtended works, as well as additional transactional costs,
including bargaining to negotiate the licences. These costs have not been moagieditely

The net cost of extendinjewZealan@ & O 2 LJ& NJ& 3 K d 70 e Ivould heBnvall tp begiri
with and increase gradually ovewenty years, reaching a relatively constant level after that. Over
the very long term, including the initial 3@ar period, the average annual cost is conservatively
estimated to beNZ%1-59 million. This is based on taking the net present value of the overall cost of
extending the copyright tern{iNZ$08-239 million for music andNZ$63-300 million for books),
assuming film and television would incur the same net cost as music, andjfithéiraverage annual
0240 O6NBIFft QI t dtSee Als6 Sectbik 8).8Nata thaR &dativé rdikéts have changed
since these estimates were made, including as a result of digitisation and consumer. trends

Increased protection for technological pro tection measures

TPP would require Parties to prohibit the circumvention of technological protection measures
(TPMsY’, and the manufacture, importation, distribution or offering of products, components or
services promoted or intended to circumvent TPMihaut permission of the rights owné?.

NewZealandlaw is already consistent with many of the obligationgespect ofTPMs. The main
changesthe Agreementwould require are new civil and criminal sanctions against a person who
circumvents a TPM diregtl NewZealand &opyright Act currently only prohibits providing a

s l.e., it does not include domestic transfers frddaw Zealandconsumers tdNew Zealandights holders.
%6 Orphan works are works whose copyright owner is not able to be identified or located.

" TPMs include digital locks on copyright works or services that distribute copyright works.

%8 See Sectiob. 18for specific detail on the TPMs obligations.
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device, service or information t@nable circumvention.) Some minor changes would also be
required to current prohibitions on providing devices and services to enable circumvention.

The TPM provisionsvould not require NewZealandto prohibit uses of copyright works that are
currently legitimate underNewZealandlaw. This is becausélewZealandhas negotiated an
exceptions provision to ensure people can continue to break TPMs for legitimate purposes. These
exceptions are not set out in TP® the Government will determine what they are during
implementation.

Under TPP, Parties are able to pdevexceptions and limitations only if:

A legislative, regulatory or administrative process has determined that the rule against
circumvention has an actual or likely negative impact on ainbinging use.

The process has considered any evidence preseon whether rights holders have already
taken any steps to enable people to use current copyright exceptions.

The exception or limitation enables the nanfringing use.

Non-profit libraries, museums, archives, educational institutions, and public-coonmercial
broadcasters can also lexempted from criminal liabilityand from civil liability if the relevant act
was done in good faith without knowing the conduct was prohibited.

The Government intends to provide exceptions for situations where use of a copyright work either
does not infringe copyright in the first place, or is otherwise permitted because there is a copyright
exception underNewZealandlaw. Examples might includbreaking a regiotode on a DVD
legitimately purchased overseas in order to enable it to be viewed blewZealandDVD player,
breaking a TPM to allow reverse engineering of software or interoperability of devices, breaking a
TPM to reformat a work to erde access by the print disabled, or breaking a TPM to protect privacy.

The exact form of these TPM exceptions has yet to be decided. The Government will determine
these duringhe implementationof the AgreementThe Government will also consider theesx to

which the approaches other countries have taken on TPMs exceptions would be appropriate for
NewZealand

Questions have been raised publicly about the implications of TPP on accessing foreign content
services and on the general use of Virtual &swWetworks (VPNs). The TPP will not ban the use of
VPNs. Under currefilewZealandlaw, the legality of accessing foreign content services (whether
through a VPN or otherwise) depends on whether the person accessing such content breaches
copyright inNewZealand The Government will utilise exceptions undbe Agreementto ensure

that people can continue to access content where it would be legitimate to do so under
New Zealandcopyright law.

The enhanced TPM protections will enable copyright owneigetter enforce digital locks or usage
restrictions put on copyright works, to the extent that a civil or criminal prohibition is a deterrent to
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circumvention. This may have some advantaged\iw Zealandcopyright owners whose works are
protected by TPM# other TPPParties

TPMs that protect against infringement of copyright works (like copying or distribution) will be
able to be better enforced, particularly whereParty currently has limited or no protections
against TPM circumvention.

TPMs that lint certain uses of copyright works will not be able to be circumvented by the
purchasemunless a domestic exception applieghich may increase the capacity of owners to
seek licenses for these uses.

The enhanced protections may also provide benefitsNew Zealandbusinesses whose business
model depends on using TPMs. Many online services providing access to copyright works, for
example, use TPMs to ensure consumers are paying for access to those works.

If the new protections led to less copyrightrinfjement or greater business certainty around the
development and introduction of new distribution services they could stimulate greater digital
dissemination of copyright works. However, the lack of TPM circumvention ruldevirZealand
does not appeato have inhibited the development of a competitive online market for content. Any
additional incentive provided by enhanced TPMs protections would therefore be likely to be small.

On the whole, enhanced TPMs protections would be unlikely to bring sigmifibenefit to
NewZealand NewZealands not a notable exporter of TProtected works or exporter of online
services providing access to copyright works. Furthermore, the extent to which there are benefits
would depend on the extent to whiciNewZealan exporters of TPMrotected works can
successfully enforce their rights in other TPP Parties.

There are, however, disadvantages fdewZealandin providing enhanced protections for TPMs.
NewZealands a significant neimporter of TPMprotected copyrght works. If the new rules lead to
better enforcement of TPMs that facilitate geographic market segmentation or price differentiation,
they will limit the ability of consumers to put competitive pressure on rights holders through parallel
importation, resilting in higher prices for access to the relevant copyright works. If the enhanced
TPMs protections prevent use of copyright works or public domain content in a way that is currently
lawful, users may face additional costs in obtaining permission to reind the TPM to maintain

their current use”’

These costs would be mitigated by creating exceptions to TPM protections for circumvention of
TPMs for uses that would not infringe copyright or are covered by a copyright exception, as outlined
above. Howeve even ifNewZealandcreates exceptions enabling TPMs to be circumvented for
purposes that do not infringe copyright, consumers may prefer not to circumvent TPMs rather than
risk relying on an exception to avoid civil or criminal liability.

Users could include businesses, libraries, museums, archives, educational institutions and similar organisations and end
users.
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Internet Service Provider liability

TPPwould not require NewZealandto introduce any major changes to internet service provider
(ISP) liability provisions relating to internet copyright infringement. For example, the provisions will
not require ISPs to terminate iBtNy S G | 002 dzy (i & 2 NJ stylR@ddiinted respoask NB S
regime.

QX

Parallel importing
The Agreement wouldot require any changes thlewZealan@a f I ga 2y LI NI ff Sf
permitsParties to freely determine international exhaustion ofeitiectual property rights.

Performersdéd rights

¢CKS ¢tt 20ftAIFGA2YEa 2y LISNF2NN¥SNEQ NAIKGE O2yaa
those set out in the WIPO Performers and Phonograms Treaty (WPPT), of which TPP requires Parties

to bemembers

Currently inNewZealand if performers consent to the making of a sound recording, only the
producer of the sound recording has rights over the copying and distribution of the sound recording.
The WPPT would require that performers also be given exclusive rights in perfornmaoceted in

sound recordings or communicated to the public. These include the right to authorise any copying of
the sound recording of a performance, the selling of sound recordings and the communication of
their performance to the public. This would efteely mean performers would become -covners

of sound recordings with the sound recording producers. Unless the performers assigned the rights
to the sound recording producers, any person wanting to copy or distribute the sound recording
would need authoisation not only from the producer but from the performers as well. For example,

if a band consisting of four members makes a record with a record company, each of the members
would hold rights in the sound recording as well as the record company.

While performers would be given new rights over the copying and distribution of recordings of their
performances, the potential impact of these new rights may be limited in practice. This is because
performers would be able to assign their rights to third pagtitn the above example of the band,

the band members would be able to assign their rights to the record company. If this occurs, any
person wanting to copy or distribute the sound recording of the band would only need the
authorisation of the record compg to do so.

In practice NewZealand performers already receive royalties for rights connected to their
performance through contractual arrangements and it is not clear that the flow of royalbetd be
likely to increase to any significant degree.

The new rights for performers may benefit soew Zealandperformers. It could give some better
bargaining power when entering into recording contracts. However, this is unlikely to significantly
change the bargaining dynamics or substantive outcomes dfacts between performers and the
producers of sound recordings in most cases. If this did occur, it would generate a benefit to
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New Zealandf the outcome involved a greater flow of royalties, investment or other similar benefit
to NewZealandrom oversas.

Joining the WPPT would also require performers to be given moral rights over their performances
and sound recordings of those performances, including the tiglde identified as the performer

and to object to derogatory treatment of their performees. Currently only the producers of sound
recordings and the authors of copyright works are given moral rights over sound recording and
copyright works.

Giving performers new rights is unlikely to incentivise an increase in the number of performamces, a
increase in the number of sound recordings created from performances, or in the distribution and
sale of sound recordings in tidewZealandmarket. TheNewZealandmarket is a small market by
world standards. Most performers are therefore likely to bakeir production and distribution
decisions on the conditions in large overseas markets likeluand Europe rather than on the
regulatory conditions in th&lewZealandmarket.

There may also be one off transaction costs for the recording industmggntiating new contracts

G2 O20SNJ) GKS ySg¢ LISNF2NN¥SNARAQ NAIKGIad ¢KAA YIFe& KI
music services for consumers, although we would expect this to be minimal given contractual
relationships would already exist in istacases.

If new rights for performers created greater uncertainty or transaction costs for the producers or
owners of sound recordings, that could have a negative effect on distribution of their sound
recordings in theNewZealandmarket. Additional peF 2 NY SNEQ NAIKG& O2dzA R | f &
transaction and compliance costs on second generation creators, businesses and organisations like
libraries, galleries and museums. Where performers have not assigned their performance rights to
the producers ofsound recordings, such businesses and organisations would be required to
negotiate multiple licences, or bargain with more parties, to use the sound recordings. The higher
the number of performers, and the higher the number of performers who decide tairrdheir

rights, the higher the transaction costs are likely to become. If higher transaction costs did result,
they could mean that new products or services dependent on using sound recordings as inputs
(including online products and services) are eithet provided, or are provided at a higher price.
Either scenario would be likely to result in foregone consumption of those products and services.

4.17.3 Intellectual Property: Other Treaties

The IP Chapter would also requiMew Zealando accede to the:
Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the

Purposes of Patent Procedure (1977), as amended on September 26, 1980 (the Budapest
Treaty)

WIPO Copyright Treaty, done at Geneva, December 20, 1996 (the WIPO Coprgaipt
\Wex)

Trans - Pacific Partnership  (TPP) National Interest Analysis
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